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The HE Governance Forum: 1 July 2010
GOVERNING BODY REMUNERATION: 
NECESSITY OR DISTRACTION? 
On 1 July 2010 the second meeting of the HE Governance Forum took place.  Supported by both the Leadership Foundation and CUC, the Forum meets twice a year and is designed to enable governors, vice-chancellors and principals, registrars and secretaries/governing body clerks, and relevant members of senior management teams to come together to discuss key governance issues.  Operating under Chatham House rules, this second meeting attracted 27 senior participants, and these summary notes record the key issues arising whilst not identifying personal contributions.  The notes are being made available to provide information for the whole HE sector, but should not be regarded in any sense as recommended 'good practice'.  Rather they are an edited set of thoughtful contributions made both in four presentations
 and in discussion, whose applicability to individual HEIs will depend upon a number of local factors.
In particular, it is emphasised that neither the CUC nor the Leadership Foundation has a policy on governing body remuneration, which is a matter entirely for individual governing bodies to determine having regard to their own circumstances. 

Background

1
Traditionally, external members of governing bodies of UK HEIs have not been remunerated (although expenses have been paid) and a public service ethic has been dominant.  This generally remains the case, and informally all sources (including the CUC) suggest that the majority view is opposed to remuneration.  However, there is some movement within the HE sector which means that the issue is receiving increased attention, hence the discussion at the Forum.  This includes:

· Two universities have taken powers to remunerate the chairs of their governing bodies.

· One university
 has introduced remuneration for all external members, and, informally, it is understood that others may have taken the powers to do so.

· The Charity Commission has amended its guidelines on remuneration.

· The new draft instrument and articles for post-1992 HEIs are likely to permit much greater institutional freedom in relation to a number of aspects of governing body membership.

2
There are at least two separate issues involved: first, remuneration for all independent governors, if it is needed and how it might be introduced; and second, the case for the remuneration for key office holders - most obviously the chair of the governing body.  Consideration of both issues needs to be set in a context in which the remuneration of board members in other sectors varies.  It is now standard practice in much of the public sector (eg the NHS, police authorities, housing associations, etc) although not in schools and further education.
   However, in the Forum, some of these examples were not felt to be helpful in making a case for board remuneration in HE because of the different governance arrangements which underpin the independence of HEIs.
3
Several useful additional sources of information are available on the issue, in particular:

· A paper produced by CUC in 2007 which provides guidance to governing bodies
 and reviewed practice in other sectors, but which noted that the "CUC does not have a policy on this matter which is entirely the responsibility of the individual governing body to determine having regard to its own circumstances". 

· Two short articles by Pinsent Masons in their 'Universities Legal Briefing' series
 for July 2008 and October 2009 outlining developments in the legal and regulatory position concerning remuneration.

The Legal Position

4
At the Forum meeting Janet Hoskin (Partner, Pinsent Masons) outlined the current legal position concerning governing body remuneration, and this is summarised below
.  The position is also dealt with more fully in the Pinsents articles. In summary, the position is that as charitable bodies HEIs have to abide by charity law and the regulatory requirements of the Charity Commission, with key background issues being that: members of governing bodies are treated in law as charity trustees; historically charity trustees have acted on a voluntary unpaid basis; there is a distinction between being paid for services and being paid for acting as trustee; it has always been possible to argue for payment in special circumstances; and the key principle is one of avoiding conflict.

5
Specifically, general Charity Commission guidance on paying trustees is set out in Charity Commission guide CC11 (updated version June 2008), the key features of which are that: any payment must be in the charity’s best interests and to better help it achieve its purposes; and that it is essential to manage, and to be seen to manage, the conflicts that arise.
6
So far as the power to make payments is concerned, a specific power is required (even for chartered universities) to be clear any payments will be within charity law.  The Charity Commission has now provided specific wording for the power (the Charity Commission advises the Privy Council on applications to amend HEI constitutions), and if the standard wording is used, an HEI will not need to make out an individual case for including the power.  The actual wording consists of a short power with a longer set of provisions to be included in subsidiary documents as follows: "the [university] may, and may only, confer benefits on members of the council/governing body if the benefit has been authorised by the council/governing body in accordance with [details of subsidiary constitution]. In this clause "benefit" includes: (a) buying any goods or services from [the university]; (b) selling goods, services, or any interest in land to [the university]; (c) being employed by or receiving any remuneration from [the university]; (d) receiving any other financial benefit from [the university]."
7
However, having the power available is only the first step - much more significant is the decision to use the power and make a payment. A governing body must resolve that it is clearly in the interests of the HEI that the specific person should receive the specific payment, and guidance must be considered and other options reviewed.  A proper voting or approval procedure will need to be followed (set out in the Charity Commission wording) to deal with conflicts (no trustee receiving a financial benefit can take part).  Finally - and crucially - the majority of the charity trustees must be unpaid. 

8
In discussion, it was noted that this last point was a major potential barrier to full governing body remuneration, notwithstanding that one university received approval to remunerate before the most recent guidance was clarified.
The Case For Remuneration 

9
The case for some kind of remuneration for all independent governors is generally made for one or more of the following reasons:

· There is a concern in some (but only some) HEIs that it may be difficult to continue to recruit high quality governors without remuneration (institutions report different experiences in governor recruitment depending upon local circumstances).  The converse position is that remuneration rates where offered are usually not large enough to change the motivation of prospective governors, and that payment is more an acknowledgement of contribution than a realistic reward for services.

· That being an effective governor is now more challenging and time consuming than in the past, and may require a commitment that extends beyond what can reasonably be expected on a voluntary basis.  For example, the move towards smaller boards where the governing body meets regularly - perhaps six or more times a year - may require 20 days or more of governors' time, equivalent to almost 10% of a working year.

· It could be argued that the expectations and responsibilities falling upon governors are increasing, and increased concerns about possible future liability are now being raised.   
· The traditional approach of voluntary membership was largely predicated on an 'oversight' role for governors undertaken within a broadly favourable external funding environment.  The difficult financial environment ahead will require governors to play a much more challenging strategic role that may strain the voluntary principle.
· Given an increasing and substantial workload, there is a real opportunity cost for some governors in becoming board members, and for those in full time employment a potential loss of earnings.  It is argued that in such circumstances there is little incentive (other than goodwill) for employers to release their senior staff to join boards.

· It may be difficult for some HEIs fully to address the diversity agenda in governing body membership unless remuneration is introduced, because otherwise becoming a governor may be beyond the economic capacity of a substantial part of the potential membership cohort.

· That remuneration would make it much easier to review the effectiveness of individual governor performance, and to terminate membership where contribution is not satisfactory.  Currently, many board chairs find the idea of conducting annual reviews of volunteer governors problematic.

10
So far as the remuneration of senior governors - particularly the chair - is concerned, similar issues apply.  However, it may be possible to make a stronger case for remuneration based on the increased workload involved, and the greater responsibilities and potential liabilities.  Some chairs - faced with ever increasing diary commitments - advocate this approach, but others do not.  In this context, significant differences are reported of the time spent by board chairs in their role, and this may, of course, be influenced by the style of governance adopted.  The notion of distinguishing between senior officers and other governors in relation to remuneration would itself be contentious, and it could be argued that such a decision might introduce unnecessary tension into board meetings. 

The Case Against Remuneration 
11
The case against remuneration for all independent governors is generally made for one or more of the following reasons:
· In most cases it is argued that there is no demonstrable need, with current arrangements having worked satisfactorily in most cases. Several of those attending the Forum meeting asked "what problem are we trying to solve?" in the context of their own institution having none in relation to governor recruitment.
· Volunteering is a widely recognised aspect of public duty (indeed one the government and the HE sector is trying to encourage), and its associated values bring benefit to institutions.  Moreover, when governing bodies need to take difficult decisions, a volunteer non-remunerated perspective may enable boards to demonstrate that they have no financial interest in outcomes.

· There is a widespread feeling that remuneration could change the motivation of some prospective governors (perhaps for the worse), and that the strong personal interest in contributing to local institutions that characterises some current governor motivation might be lost.  
· For many governors, motivation and satisfaction come not from a desire for remuneration, but rather from undertaking their role effectively and the engagement with the HEI that this provides.

· As the population ages there is likely to be an increasing number of experienced potential governors available to HEIs who do not require remuneration.  Conversely, there is a clear danger of such recruitment limiting board diversity.

· There is no robust value for money evidence that the quality of decision making in remunerated boards in other sectors is better than in some parts of HE.  
· That any cases of 'poor' governor performance are best dealt with by nominations committees operating under existing processes.

· More practically, introducing governor remuneration at a time when budgets will be under severe pressure is likely to be controversial.  Views at the Forum differed about this, with some thinking that remuneration might send out entirely the wrong messages (particularly in the light of the governance scandals in parts of the private sector) whilst others felt that this was exactly the right time for it to be introduced because of the need for effectiveness in governance.
12
There was general agreement at the Forum that the introduction of remuneration would change the nature of governing bodies in HEIs.  This is neither good nor bad as such, and in other sectors remuneration has been associated with: the move to smaller boards; the greater formalisation of board membership in terms of time required, workload, and so on; increased board involvement (which may risk crossing the governance - management divide); increased governor development and review (with the latter almost inevitably increasing the workload of the chair as the most likely reviewer); the introduction of open competition for board membership with the possible growth of the 'professional' (and income dependent) board member and the likely exclusion of the 'passionate amateur'; and changes in the relationships between the governing body and the executive.
Forms of Reward and Remuneration
13
The Forum noted that even if remuneration was available, many governors might not seek it, and some of the drawbacks noted above could be addressed either by making payment only for some governors (which under suitable circumstances might more easily comply with Charity Commission requirements), by making payments on the basis of loss of earnings, or by making payments to employers as an inducement for them to release staff to act as governors.  However, this would not work well for those in self-employment, and introducing differentiated processes which allowed some governors to benefit financially and others not would be highly contentious.  A further possibility suggested at the Forum was that a national fund could be operated to remunerate governors, thus removing any perception of a direct financial obligation to the HEI concerned which might inhibit challenge and effective oversight. 

The Implications of Some HEIs Introducing Remuneration
14
The Forum considered briefly the implications - if any - for the HE sector as a whole of some HEIs adopting remuneration for governors.  Conclusions varied, but some felt that there might be a 'snowball' effect leading almost inevitably to it being more widely introduced over time.  This might be particularly the case where HEIs were recruiting governors from the same geographical area, and where not remunerating might make recruitment more difficult if other HEIs didEIs did.  On the other hand, HEIs that were perceived to be a particularly 'high status' or those that recruited alumni to their boards might not be affected so much. 

15
An additional possible implication was that HEIs adopting remuneration primarily because others had done so, might be less careful in its introduction.  As is emphasised above, any HEI wishing to consider remuneration needs to be clear about all aspects of its adoption, the potential benefits and drawbacks, and recognise the implications it is likely to have on a governing body.  Without such care, some of the consequences of remuneration (for example changes in board dynamics) might come as a surprise to HEIs, with a consequent decline in board effectiveness. 
Conclusions

16
Whatever the merits of the argument, the pressure for remuneration may grow and it will remain a contentious issue.  However, it is unlikely to affect all HEIs equally, and the main justification for payment must be to improve board performance and the quality of governance.  Put simply, the Forum concluded that there was no 'simple' answer that could apply to all HEIs.
17
It follows that HEIs who wish to remunerate should be able to demonstrate that robust (and Charity Commission compliant) processes are in place, including those to review the effectiveness of governance and the performance of both the board and individual members, including the chair. What is also clear is that remuneration may bring with it a number of consequences, although views vary as to whether they are desirable or not.  Abandoning the voluntary principle might bring with it a greater willingness of governors to challenge constructively an executive, and to undertake more actively their performance monitoring roles (as set out in the CUC Code).  Conversely, it may invoke greater scepticism about the independence of governance within HEIs, exacerbate concerns about 'business approaches' being adopted in HE, and lose the advantages of independence that accompany the voluntary approach. 

18
In the light of the new Charity Commission guidance the issue, therefore, appears to be no longer whether the previous general prohibition on remuneration should remain, but whether HEIs ought to take powers to remunerate governors even if they decide not to remunerate in the immediate future.  If the opportunity for governor remuneration were to be introduced, it would require robust procedures to be operated by remuneration committees which might need to co-opt independent members.   A decision would also be needed about whether remuneration levels should be decided nationally (as in the NHS) or locally.  Clearly the culture of HE and the autonomy of HEIs would favour the latter approach, but the constraints of the regulatory environment probably mean that a relatively standard 'rate for the job' would emerge in any case.

19
Specifically, the prohibition of the Charities Commission on all external governors being remunerated means that in the short term it is likely that only some board chairs and committee chairs might be affected.  As a result, some of those attending the Forum felt that an appropriate sector wide body should raise with the Commission the appropriateness of their guidelines in relation to HEIs, who are some of the largest charities in the country.
20
Finally, the Forum briefly considered what - if any - ongoing information or guidance from the CUC or Leadership Foundation might be welcome on the subject.  There was no support for a further sector survey to establish institutional views, as the position was felt to be known.  However, those present - particularly some chairs - felt that greater research on remuneration in action might be helpful, without suggesting that there was any consensus for change.  This might include: case studies of relevant institutions already remunerating board members.  However, any such action needed to be undertaken in the specific context that remuneration was not recommended for the sector, and that there was no consensus for its introduction. 
Allan Schofield

28 July 2010
as@highered.powernet.co.uk
�  The four presenters were: Simon Fanshawe (chair of the council of the University of Sussex); Dame Valerie Strachan (chair of the council of the University of Southampton); Alan Howarth (board member of the Leadership Foundation); and Janet Hoskin (partner at Pinsent Masons). 


�  Leeds Metropolitan University  has decided to remunerate its Chair to a maximum of £15,000 pa, its Committee Chairs up to £7,500 pa, and all other independent members up to £3,000 pa. For details see www.leedsmet.ac.uk/metoffice/gov/index.htm


 � A recent review of governance in English FE has recommended that FE colleges be given the power to remunerate if they choose to use it.  See www.lsis.org.uk/Services/Publications/Pages/


AReviewofGovernanceandStrategicLeadershipinEnglishFurtherEducation.aspx


�  CUC, (2007), Payment of Members of Governing Bodies, at www.bcu.ac.uk/cuc/publications


�  See www.pinsentmasons.com/default.aspx?page=1273


�  The Powerpoint slides for the Forum event are available at www.lfhe.ac.uk/governance/events/200910events/hegoveranceforumjuly10.html
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