Annex A: Case Studies

Below are various short case studies of possible issues that a new clerk might face.  It is suggested that readers spend a few minutes on each case and note down what action they propose to adopt.  Suggested answers are given on a subsequent page.  (Note: the case studies have also been included at the end of each Section of this Guide, in order to facilitate ease of use in the electronic version.)
	Case Study 1:  Relations with the Executive

Your vice-chancellor thinks that what he describes as the current 'fashion' for governance has been over-emphasised, and in meetings with the executive he makes it clear that he does not want to encourage the governing body to play a more active role than has traditionally been the case.  This has caused a number of small conflicts with the board, and as a result his relationship with the chair of the governing body is starting to become a little strained.  In a private discussion with you, the vice chancellor has made it clear that as clerk you should not seek to encourage the governing body to become involved in discussions that - in his view - go beyond its remit.  How do you respond, and what action - if any - do you take? 

Case Study 2: Diversity of Membership

You have several forthcoming vacancies for external members of your governing body.  In discussing how to deal with this, a couple of current members have said that more should be done to recruit high quality external board members from diverse backgrounds.  Do you agree with them, and as the clerk what action might you take?

Case Study 3: Pre-Meetings

Several external governors have suggested that all external members should meet privately before board meetings without other members present.  They think that it would enable them to explore some of the tricky questions that they find it difficult to raise in the full meeting with others present.  As clerk what recommendation would you give to them and why?  If internal members (i.e. those elected from staff) also wished to meet separately before meetings would your recommendation to them be the same, and if not, why not?

Case Study 4: Risk

Your governing body receives reports at each meeting based on your institution's risk management system.  However, getting some senior managers to provide reliable data for the risk register is difficult, and there is a general view within the executive that risk management is a bureaucratic process suitable only for big issues such as new buildings.  As a result there have been times when in your view the information that you have presented (as clerk) to the governing body has been less satisfactory than it should have been.  You have raised this informally with senior managers, but the general response is that they are too busy and in any case the relevant committees keep in touch with the issues.  What action - if any - do you take, and why?

Case Study 5: Minutes

The minutes of your governing body do not normally identify the contributions made by individual members, and generally try to record agreed action rather than summarising at length discussions that take place.  However, one fairly new member consistently requests that his personal views are noted in the minutes, particularly where he disagrees with the majority view.  At your suggestion the chair of the governing body has discussed it with him and tried to persuade him to change his mind, but he continues to insist that you as clerk to the governing body should note his personal views in the minutes.  What action should you take and why?

Case Study 6:  Late Committee Papers 

Members of your governing body (including the chair) sometimes complain about papers being circulated at short notice or even tabled.  In considering what might be done about this, you are aware that in some HEIs there is a policy that no late papers are ever presented except in unusual circumstances.  As clerk, what do you see as the advantages and drawbacks of this approach? 

Case Study 7:  The Volume of Information

There are frequent observations by your governing body members about the volume of information that they have to digest for board meetings.  Thinking of your own board procedures, as clerk what actions would you suggest be taken to ensure that both the amount and the nature of the information presented to governing body members is optimal?

Case Study 8:  Whistleblowing

A senior member of staff raises issues with you as clerk about the conduct of another senior member of staff.  Both are senior post holders who are directly appointed by the governing body. What would you do?

Case Study 9:  Declaration of Interest 

The governing body for which you are the clerk has to nominate a lay governor to a panel to appoint the university’s legal advisers.  This is a potentially lucrative contract and the governing body has invited a member with a legal background to join the assessment panel.  Prior to the panel meeting, the lay governor has mentioned to you that his son-in-law is a lawyer in one of the firms being assessed, though he is not part of the team appearing before the panel.  Is this a significant potential conflict of interest, and if so what do you do?

Case Study 10: A Proactive Board?

As clerk to the governing body you are content that the board is meeting all its formal regulatory and compliance responsibilities, but you are concerned that it may not be involved as much as it should be on issues concerning strategy, measuring performance and general institutional development.  However, neither the vice-chancellor/principal nor the chair of the governing body seems particularly worried about this.  As clerk, what options do you have for taking your concerns forward, and what are the advantages and drawbacks of each?

Case Study 11:  The Use of Time and Skills of Board Members

A couple of relatively new external members of your governing body have mentioned to you that they don't think their time and skills are being used effectively.  They have observed that too much of their time is spent in unproductive meetings and on topics where they have no knowledge, and conversely too little time is spent in areas where they can use their expertise to best effect.  As clerk looking at your own governing body overall, how true is this assertion about the membership (and particularly the external membership) in general?




Suggested Case Study Answers 

These answers have been provided by a group of experienced clerks/secretaries, but inevitably remain open to debate.  They are not intended to be prescriptive, rather to encourage reflection in the context of substantial diversity of institutional practice.
	Case Study 1:  Suggested Action

Clearly there are numerous sensitivities here.  As clerk your primary responsibility is to the chair and the governing body, and the vice-chancellor may need to be reminded of this.  This may include pointing out that you cannot do the job of the clerk effectively unless you are able to support directly the work of the governing body.  Of course, it will be necessary firstly to assess the vice-chancellor’s objections since these may be legitimate concerns, for example about the governing body seeking to influence executive management decisions or being too heavily involved in operational matters.  

If the objections are unreasonable because the vice-chancellor is expressing concerns about the governing body’s legitimate interests then this must be challenged appropriately and sensitively.  A tripartite discussion between the chair, the vice-chancellor and the clerk might help to define boundaries.  Ultimately, in extreme circumstances, the chair and the governing body as a whole will need to take the necessary action to resolve the situation.

Case Study 2: Suggested Action

There are several issues here.  Formally, it is the role of the nominations committee to nominate potential members to the governing body, although the governing body itself has a responsibility to oversee the effective application of the institutional equality and diversity policies.  It should therefore seek to recruit lay members from as diverse backgrounds as possible, but always on the basis that they also have the necessary skills and expertise that the governing body is looking for.  It is the responsibility of the nominations committee to monitor the skills and background of members to ensure that a balance is achieved, and the clerk should advise accordingly.  

In terms of good practice, the clerk should be encouraging the nominations committee to use a range of methods to identify potential members in an equitable way.  These include the use of skill sets to determine the competences and characteristics that are sought in potential members; a proactive policy of succession planning; recruiting members by using means appropriate to the characteristics and skills sought (for example, by placing adverts in specific publications); as well as seeking nominations from a wide range of contacts who have links with the institution.

Case Study 3: Suggested Action

At a practical level it may be impossible to prevent groups of members meeting separately, but the practice should generally be discouraged by both the clerk and the chair.  Members should be reminded that the governing body should always seek to act corporately and with transparency, and although they may be appointed by specific constituencies, they are not delegates of any body, section, person or interest.  As such, members should always be seen as acting in the best interests of the governing body (and the institution) as a whole. Formally, external members can only meet for specific items without staff/student members and the clerk must always be present, an example being to receive reports of the remuneration committee.  

The same advice should be given to internal members, i.e. it is the properly constituted board that has the authority not other groups unless specially specified.  The governing body should also be able to demonstrate that a full and frank exchange takes place, and that sufficient challenge is part of their role and responsibility as members.

Having said this, there may be occasions when such meetings help to clarify issues and may assist in resolving potential problems. The key here should be to be quite explicit that such a meeting has no formal status, and cannot take decisions.
Case Study 4: Suggested Action

One of the key responsibilities of the governing body is to be assured that risks are being effectively identified and managed. In practice, your action as clerk is likely to depend upon the previous involvement of the governing body, the robustness of the existing risk register, and so on.  If this is not fully embedded, as clerk you might seek to contact senior managers indicating the governing body’s legitimate interest in (and responsibility for) risk.  It may be necessary to draw the vice-chancellor/principal into these discussions and identify any reasons for concern i.e. that transparent management of risk is a requirement and is reviewed every year by internal audit.  As such, it is very important and will be subject to critical comment if not properly managed and reported.  

If this action is unsuccessful then you should consult with the chair of the governing body and/or the chair of the audit committee and encourage him/her to discuss the issue with the vice-chancellor/principal, or failing that to seek a resolution from the governing body to the effect that regular reports on risk management must be provided.  Such reports may be via the relevant sub-committees but the process should be transparent.  

Case Study 5 : Suggested Action
The individual should be reminded by you as clerk (or perhaps in a meeting with the chair with the clerk present) that the governing body takes decisions on a 'corporate' basis, and that while the comments of members should be reflected in the minutes the views of individuals are not normally recorded.  If necessary this approach could be reconfirmed by the governing body.  It is quite usual to record contra-opinions in minutes but it is not usual to record the names of individuals.  Where a vote has been taken (perhaps on a particularly contentious issue) and an individual insists on having his/her objection noted this could be allowed. If the member still refuses to accept this and does not wish to accept the agreed procedures, the nominations committee should consider whether membership should be continued.  If the governing body has a system for appraising the contribution of members then this issue should be raised by the chair (as appraiser) during that discussion.

Case Study 6:  Suggested Action 

It is important to have some rules, agreed by the governing body, about the submission of late papers.  In general, late papers should be strongly discouraged but a total ban may be unhelpful to the governing body's effectiveness in dealing with issues that genuinely come up at short notice.  Ideally, the chair and clerk should have some discretion in the matter, and there may need to be discussion with the vice-chancellor so that an assessment of the importance of the item in question can be made.  If the item is of such magnitude that an urgent but detailed scrutiny is required the chair might consider calling an extraordinary meeting.  What is not acceptable - and should never be encouraged - is the regular tabling of late papers, particularly when they concern important issues.  Such a practice is almost guaranteed to make the governing body feel that it is a 'rubber stamp', and therefore lead to potential tension with the executive.

Case Study 7:  Suggested Action

Making information digestible is a corporate matter and cannot be achieved by the clerk alone.  However, an institutional forum for committee secretaries allows general guidance to be agreed and is a good way of achieving consistency.  The use of a cover or summary sheet is also helpful in making papers easier to digest and assess. There are various formats for the cover sheet but most record the author(s), a summary, a brief description of risks and benefits and the action required by the governing body.  This allows individual governors to assess how much of the detail they need to absorb.

Increasingly, clerks are using a range of approaches to try and manage the information flow, including: structuring the agenda which typically helps to provide a framework whereby the amount and nature of information can be considered, for example separating matters for report, discussion, and information, and circulating bulky information items as appendices where appropriate; using the institutional intranet for governors to circulate appropriate information; using presentational methods such as 'traffic lights' to highlight key issues.  Of course, if handled inappropriately the reduction of information to governors might also lead to complaints!

Case Study 8:  Suggested Action
As the clerk, your role is to receive the 'whistle-blowing' allegations and advise members of the governing body about how the issue should be handled.  First, you will need to ensure that you are fully aware of the whistle-blowing procedures of your institution.  Having done that (and assuming they are consistent with the following), you will need to advise the governing body chair about the case, and having done so seek his/her approval that the vice-chancellor should be informed (in general terms).  You may need to seek legal advice, notifying the chair and the vice-chancellor that you intend to do so.  If the whistle-blowing allegations concern the chair of the governing body, then the clerk is usually the designated contact to receive them and is may be required to refer such cases to the relevant HE funding council.  In such cases legal advice should certainly be taken and the chair of the audit committee advised.
Case Study 9:  Suggested Action 

Most issues that arise around conflicts of interest and the need to declare them are relatively straightforward, and can be addressed by the clerk pointing out the issue to the governor concerned.   However, complications can arise when a family member rather than the individual governor is involved.  In this case, as the clerk you should advise the lay member that there is a potential conflict of interest, and that, despite the fact that the son-in-law is not directly involved, it would not be unreasonable for a member of the public to assume that if the panel appointed the firm in question then the assessment may not have been impartial.  If the lay member does not agree, you should speak to the chair to advise him/her of your concern, and ask him/her to explain that the lay member should not serve on the panel. You will need to find a new external adviser.  Managing a potential or perceived conflict is as important as managing an actual conflict.  

Case Study 10: Suggested Action 

As clerk you have a responsibility to the governing body as a whole and you should continue to voice your concerns.  Ideally, you should seek separate meetings with the chair and the vice-chancellor/principal to discuss the issue.  At these meetings you should point out the advice in the CUC Guide, and the possibility that the operation of the board may not meet expected standards if the agenda items do not sufficiently encourage engagement with key strategic and development issues.  You should also point out that best use is not being made of the expertise offered by the board members.  Depending on the response of the vice chancellor/principal a joint meeting might be held with the chair (which he/she should be briefed about first).  The advantage of speaking to the vice-chancellor/principal first is to ensure that he/she does not feel that the clerk is criticising senior officers or suggesting 'weakness' without discussing such matters first.  If you fail to persuade the vice-chancellor/principal, then you need to remember that your primary responsibility is to the chair, and you would need to discuss the resulting issue with him/her.  

Overall, a useful outcome would be to obtain their joint agreement to having the matter discussed by the governing body itself.  An 'away-day' devoted to discussing the strategic framework might be seen as a less 'threatening' approach to dealing with this issue.

Case Study 11:  Suggested Action
It is quite common for individual governors to feel that their time and skills are not being used as effectively as they might, and in deciding what action to take it is important to clarify the reasons for this.  For example, their discontent may stem from governance processes that are ineffective, and where the governing body spends too little time talking about important issues, and too much time on detail.  In such circumstances there is a need for the governing body to review its effectiveness, and ensure that the time of its members is better used.   

However, even on well run governing bodies such feelings may exist, and one typical response to this is that members are given an opportunity to serve on sub-committees that better suit their skills.  This should be considered by the nominations committee as part of its annual assessment of governor skills and expertise.  Another response is for the chair, on behalf of the governing body, to ask individual members to take a particular interest in specific areas of activity e.g. finance, estates, innovation etc, and to be prepared to speak about these at meetings of the governing body.  

However, it is important that individual governors do not become spokespersons or apologists for their area of engagement as this could affect their independence and their ability to remain detached from executive management.
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