10
The Role of the Clerk in Ensuring the Effectiveness of Governance

10.1
The last few years have seen much greater interest in the issue of governing body effectiveness, indeed this Guide is one aspect of that.  In this final section, the role of the clerk in helping to ensure effectiveness is reviewed and some practical steps suggested.  However, it is not intended to be a full account of all issues in board effectiveness, rather an introduction for the new clerk; further information is contained in the sources cited in the Bibliography in Annex E.  The issues briefly considered below include: a summary of why interest in governance effectiveness has occurred; the growth of the role of the governing body in measuring performance, and the implications for the clerk; how effectiveness can be defined and the implications for conducting effectiveness reviews; and lessons that can be learned from how HEIs have gone about conducting effectiveness reviews to date.

Why Has Interest in Governance Effectiveness Occurred?

10.2
There are several reasons why interest in governance effectiveness has grown, including:

· 
The impact of private sector failures in corporate governance, and the need for higher education to respond to reports such as Nolan, Cadbury and Turnbull (see Annex E).

· 
The general growth of a concern about accountability and value for money in the use of public expenditure.

· 
The approach of the government to 'modernise' the public sector, and the need for HEIs to be seen to be responding to that policy. 



· 
The increase in competitive pressures on HEIs (local, regional and global) leading to an increase in risk.

· 
That the traditional distinction between academic and non-academic governance is breaking down, as more issues have resource or risk implications (including reputational risk) with a consequent increase in the work of the governing body.

· 
The recent desire of HEFCE to encourage enhanced governance as a way of trying to reduce the accountability burden falling upon institutions, and debates on similar issues taking place elsewhere in the UK.
10.3
One factor not included in this list is the consequence of previous poor governance, and views on this differ.  Although higher education generally has a good record of avoiding major governance failures, it is clear that the occasional failure of governance (see 'What Can Go Wrong' in Section 2) has made the funding bodies nervous about aspects of governance, a view inevitably reinforced by a very small number of HEIs in England being seen to be 'at risk'.  However, as such factors only apply to a very few, others may ask 'do we have a problem with governance?'  

10.4
Nevertheless, it would - in general - be a mistake to argue that further work on governance effectiveness is unnecessary, and there are numerous examples where problems have occurred even though all those involved thought that existing arrangements were satisfactory.  For example, the QAA has been critical of the governance arrangements in some overseas franchises in HEIs where other aspects of governance were robust.  It is also clear that there are examples of relatively ineffective governance in the sector where governing bodies have not fulfilled their strategic and oversight responsibilities to the full, even though the institution concerned remains financially sound.  In other words, one test of governance effectiveness is not whether an HEI has had problems in the past, but whether arrangements are robust enough to ensure (as far as possible) that it won't have problems in the future in an increasingly competitive environment. 

10.5
It is important for clerks to note that such developments are not just occurring in the UK, but that enhancing governance is of international interest.  For example, some 52 countries
 are reported to have codes of practice for company governance, encompassing a range of legal systems and cultural and political contexts.  In Australia a national framework for governance in higher education has been established and all institutions now comply with its provisions.  There has even been discussion of an international standard for university governance proposed by the OECD. In the USA, tighter legal regulation on private sector boards was introduced in the Sarbanes-Oxley Act, and US universities are now taking steps to meet spirit of Sarbanes-Oxley provisions.  The US Association of Governing Boards of Universities and Colleges (AGB) has published a statement on board accountability
, which contains guidelines on fiscal, academic and other responsibilities, and a set of self-assessment questions for board activity including ways in which Sarbanes-Oxley provision is being met.  

The Governing Body and Performance Measurement

10.6
In November 2006 the CUC produced a report on key performance indicators (KPIs)
 which explicitly recognised the responsibility of governing bodies for monitoring the measurement of institutional performance.  In many HEIs the clerk will, therefore, have a key role in ensuring that KPI data is presented to the governing body in a form that it agrees, so the CUC report is essential reading.  From an effectiveness point of view one of the crucial outcomes of the KPI report is that it is now explicit that any review of effective governance must include how a governing body has met its responsibility for institutional performance measurement.  Of course, some boards have used KPIs for this purpose for some while, but in others performance measurement has primarily been the domain of senior university managers with the governing body perhaps discouraged from looking too closely at the issue of how overall institutional performance could be enhanced.

10.7
There is - correctly - no suggestion in the CUC report that the governing body should be involved in the detail of data collection, nor that their role should conflict with the management responsibilities of the university executive, but rather that "governors will be conscious that they can only exercise responsibilities by working in partnership with the executive officers of the institution....based on a clear understanding of the different roles (and mutual inter-dependence) of governors and executives".

10.8
In summary, the CUC report suggests up to ten areas where governing bodies need to determine KPIs: institutional 'sustainability'; academic profile and market position; the student experience (including the quality of learning and teaching); research; knowledge transfer; financial health; estates and infrastructure; staffing and human resource management issues; governance, leadership and management; and institutional projects.  In all cases the intention is to develop institutionally specific indicators which are central to the achievement of strategy and mission, and where possible for the KPIs to focus on output or outcome measures.  What is explicitly not proposed is the use of indicators for public purposes, or for national inter-institutional comparisons.  Indeed, there is widespread concern about the media producing so-called 'league tables' of aspects of institutional performance, irrespective of the statistical reliability of the data or the methodological difficulties of doing so. 

10.9
The development of such KPIs and the involvement of the governing body raises a number of interesting challenges for the clerk, including the amount of detail provided to boards and the extent to which often highly specialised information can be presented in a succinct and helpful way to board members.  To do this, a number of universities are using approaches such as the balanced score card
, often coupled with so-called 'traffic light' systems whereby coloured indicators are regularly provided in board papers to enable members to see at a glance how specific indicators relate to intended performance.  

How Can Effectiveness Be Defined?

10.10
It would be relatively easy for the clerk to recommend reviewing governance effectiveness simply against the guidance produced by the CUC and other sector bodies, and take a ‘tick-box’ approach to complying with their requirements.  But would that mean that the governing body was really effective in practice, particularly in terms of its particular role within the institution?  In any case, there is a danger in a mechanistic view of equating effectiveness with complying with external requirements or codes rather than addressing internal needs and responsibilities.  The clerk must therefore ensure that there is a balance maintained between using relevant guidance and ensuring that institutional requirements are met.  But underpinning such issues is a basic question: what does a really effective governing body look and feel like?  

10.11
Unfortunately for the clerk there are no straightforward answers, and although there is a large amount of material about private sector board effectiveness the literature in higher education settings is relatively rare, although work is beginning to appear.  Perhaps the first thing to note is that much of the concept of ‘effectiveness’ is situation and time bound.  In other words, the context of the institution, the membership of the governing body, the business it is considering, and many other factors, all have a role to play.  It is therefore important for members of the governing body, and those working with them, to think about what ‘effectiveness’ means to them.  It can also be helpful to discuss the concept to reach some broad agreement and understanding before trying to conduct effectiveness reviews. 

10.12
The processes underpinning the work of the governing body are generally relatively easy to review in terms of effectiveness because the clerk is invariably responsible for the management of governance within the institution.  Less easy are issues of relationships, where the clerk has to work with, but remain independent from, other members of the governing body and even be prepared to act in the interests of the institution if things go wrong.  The message here is that clerks cannot create really effective processes without considering their impact on the people that have to work with them.  A considered and questioning approach to the operation of governance is therefore required if the clerk is successfully to get behind, and understand, some of the contributing factors to governing body effectiveness.

10.13
The importance of the relationships and the dynamics of board membership in considering effectiveness, mean that greater attention needs to be paid to ‘how boards work’ rather than ‘what boards do’.  In a relatively rare example of the latter approach, research conducted by the Office for Public Management
 about the expectations and experiences of public sector governors concluded that, overall, the governing of many public service organisations (principally health and police authorities, schools, housing associations and national bodies) did not work well, and that many  governors were "far more reactive than proactive, allowing the executive to control and direct the organisation without governors’ effective stewardship or even oversight".  They further noted that some executives kept ineffective governors at a distance so as to reduce their influence, concluding that it was in the interests of the executives to maintain control over their organisation, especially where they were concerned about the capability of the governing body.  Clerks in HEIs need to reflect on such issues and consider the implications for their own effectiveness reviews. 

10.14
One of the most interesting recent studies of governance effectiveness in higher education was undertaken by Kezar
 in the USA, and it is recommended reading for clerks.  Amongst the key findings of the study that are also likely to apply to the UK are:

· 
That the most frequently cited factor in effective governing bodies was their ability to lead, have a common purpose and vision as a board, and to "discuss education and (the) heart of the mission, not just vote on routine issues".  

· 
That setting the direction through a "broad-based, multi year and annual agenda….formed through a thoughtful, inclusive process" was reported as a powerful tool in making the leadership role of a governing body a reality.  

· 
That it was necessary for governors to challenge assumptions and ask "tough questions", a role echoed in the recognition in the CUC Guide that the governing body should act as a "critical friend" of the executive. 

· 
That it is the leadership role played by the chair which is "one of the most significant issues for effectiveness and high performance".  

All these factors are likely to be readily acknowledged by clerks in UK HEIs, and may have major implications for determining governing body effectiveness.

Conducting Governance Effectiveness Reviews

10.15
All of the above suggests that getting the most from effectiveness reviews of governance is not easy, and that the clerk needs to be very clear about what is required.  Two separate - but related decisions need to considered with recommendations for action made to the board: what purpose is an effective review trying to achieve and what measures or KPIs should be used?  In general, it is a mistake to choose measures before purpose, for example to issue a questionnaire or employ an external consultant without clarifying what is being done.


10.16
Few effectiveness reviews can be comprehensive enough to cover all aspects of governance, and therefore HEIs - through the clerk - need to ask themselves what specific aspects of effectiveness they want to review and why.  The following list of possible purposes suggests that although more than one element can be undertaken at the same time, typically the more elements included the more complex the effectiveness review will be.  Only by being clear about what is to be reviewed can HEIs create the conditions whereby governance is seen to be 'fit for purpose':

· 
Ensuring compliance with legal or regulatory requirements: this reviews whether a governing body has met the external constraints upon it, and represents the most minimal definition of what constitutes effectiveness.  Indeed, it might be possible for a governing body to meet all such requirements but still be performing poorly in practice.  Nonetheless, compliance is an important issue for the clerk, and a regular (perhaps annual) check is recommended and should be reported to the governing body.

· 
The effectiveness of board processes: this reviews how boards operate eg presentation of information, size and skills of membership etc. Typically this purpose tends to have high face validity for board members, but does not to look at outputs, achievements and value.
· 
How the governing body ensures overall effective institutional governance: this reviews how governing bodies ensure that all other aspects of institutional governance are effective eg senates/academic boards, and other elements of the governance structure.  The CUC Guide draws attention to the need for reviews of academic governance (see Section 9), but until very recently few HEIs have undertaken them in an integrated way.

· 
The effectiveness of the governing body as a team: this reviews how effectively board members work together, whether a suitable blend of experience, skill and diversity is available, and the extent to which the dynamics of the boardroom support good governance.  
· 
Whether governing body decisions have been justified over time: this reviews whether boards have made the correct decisions over time, and requires an assessment of results and outcomes. This form of evaluation is closely linked to the achievement of institutional strategy, and also potentially allows for an assessment of the opportunity cost of previous board decisions, i.e. what was lost by taking one major action in preference to another. This purpose is attractive in that it is output based and examines the consequences of real decisions, however it may also be extremely contentious.

· 
How the governing body maximises its value in enhancing institutional performance: this reviews the contribution of the board to enhancing institutional performance and the added value it provides.  This purpose is challenging, and only HEIs with an explicit commitment to a high performing governing body are likely to consider this as a purpose of an effectiveness review.

Lessons from Conducting Effectiveness Reviews to Date

10.17
Faced with the potential difficulties of engaging in effectiveness reviews, it may be useful for the clerk to reflect on how other HEIs have gone about the task.  The recommendation in the CUC Guide that governing bodies should undertake regular effectiveness reviews has given rise to some interesting developments.  The nature of the reviews undertaken appears to have varied considerably, ranging from relatively cursory activities based on board discussions at 'awaydays' through to substantial consultancy assignments undertaken by recognised external experts in the field.  However, overall it is clear that a significant number of universities are working hard at improving further the quality of corporate governance using the CUC Guide as a springboard for action.
10.18
Almost all HEIs have now conducted some form of effectiveness review of their governing bodies, and some of the lessons learned
 are that:

· 
The value of effectiveness reviews appears to vary between HEIs.  In general, it seems that those institutions where the clerk and the board have thought deeply about it and have a commitment to enhancing governance have benefited most. Conversely some HEIs that have conducted relatively superficial reviews report little resulting benefit.

· 
In their first round of reviews most HEIs concentrated on the processes of board meetings (information flows, etc), and only more recently have some started to review the performance of boards and ask fundamental questions about their role and value.

· 
Where benefits have been reported the main ones have been: clarifying the role and responsibilities of governing bodies; changing the size and nature of board membership; improving the conduct of business; enhancing the nature and presentation of information; enhancing the strategic role of boards; and encouraging support, training and induction of board members.  Given the initial focus on process issues these benefits are not surprising.

· 
Many HEIs have used surveys of board members, but the value of these has been mixed depending upon survey design, the types of questions asked, and the willingness of participants to be constructively critical. Surveys based on members’ satisfaction may be useful, but satisfaction can also be a poor measure of effectiveness.

· 
In second or subsequent reviews there appears to be more use of external advisers who may be able to probe in more depth than could be done in an internal review.

· 
Depending upon the nature and outcome of effectiveness reviews there is a danger of 'review fatigue'.  The CUC recommends a review not less than every five years, but in a time of rapid change for governance some HEIs may choose to undertake them more regularly.  Informal evidence suggests that review fatigue is minimised when they are undertaken in a considered and purposeful manner.

The Future

10.19
A number of potentially difficult issues concerning governance in higher education generally remain to be tackled, and will increasingly be highlighted by effectiveness reviews.  These include but are not limited to:

· 
In some HEIs a continuation in the reduction in the size of governing bodies and the desire to introduce smaller high performing boards that would be closer in operation to those of private sector companies.  In general, those taking this view find the current membership of boards too large for effective meetings (even at the new reduced size as suggested by the CUC), and also see the membership of staff and students as a constraint on taking a rigorous strategic view of institutional sustainability.  However, although potentially more efficient in operation, it is likely that such a board might struggle to convince the higher education funding bodies and other stakeholder groups of its independence from the university executive.

· 
Coupled with this is the issue of whether the voluntary principle for external board members should be abandoned and remuneration of some kind introduced.  Although the idea is not currently favoured within most universities (and may raise issues about the ability of board members to serve as charitable trustees), in the long term it may be almost inevitable in relation to the workload and responsibilities involved, and is likely to change significantly the character of governing bodies.

· 
Conversely, challenges to future effectiveness reviews are likely to come from those who argue a completely opposite position from those who want smaller boards, and question the extent to which boards with a majority of external members can ever be informed enough to provide an adequate check on a misguided or overambitious executive.  

These are difficult and challenging questions that clerks may have to assist their governing bodies to address.
Self-Challenge Questions

1
As clerk, how much do you know about the development of modern approaches to 
governance in other sectors, and the possible impact on governance in higher education?

2
How rigorous have been the effectiveness reviews of governance conducted in your own HEI, and did they get to ' the heart' of issues concerning the performance of the governing body and committees?  If not, why not?

3
For the next effectiveness review of governance, what will you recommend to your chair that might be done differently from before, and why?

4
What are the main obstacles - if any - that you see in relation to substantially enhancing the effectiveness of your governing body?

	Case Study 10: A Proactive Board?

As clerk to the governing body you are content that the board is meeting all its formal regulatory and compliance responsibilities, but you are concerned that it may not be involved as much as it should be on issues concerning strategy, measuring performance and general institutional development.  However, neither the vice-chancellor/principal nor the chair of the governing body seems particularly worried about this.  As clerk, what options do you have for taking your concerns forward, and what are the advantages and drawbacks of each?




	Case Study 10: Suggested Action
As clerk you have a responsibility to the governing body as a whole and you should continue to voice your concerns.  Ideally, you should seek separate meetings with the chair and the vice-chancellor/principal to discuss the issue.  At these meetings you should point out the advice in the CUC Guide, and the possibility that the operation of the board may not meet expected standards if the agenda items do not sufficiently encourage engagement with key strategic and development issues.  You should also point out that best use is not being made of the expertise offered by the board members.  Depending on the response of the vice chancellor/principal a joint meeting might be held with the chair (which he/she should be briefed about first).  The advantage of speaking to the vice-chancellor/principal first is to ensure that he/she does not feel that the clerk is criticising senior officers or suggesting 'weakness' without discussing such matters first.  If you fail to persuade the vice-chancellor/principal, then you need to remember that your primary responsibility is to the chair, and you would need to discuss the resulting issue with him/her.  

Overall, a useful outcome would be to obtain their joint agreement to having the matter discussed by the governing body itself.  An 'awayday' devoted to discussing the strategic framework might be seen as a less 'threatening' approach to dealing with this issue.




	Case Study 11:  The Use of Time and Skills of Board Members

A couple of relatively new external members of your governing body have mentioned to you that they don't think their time and skills are being used effectively.  They have observed that too much of their time is spent in unproductive meetings and on topics where they have no knowledge, and conversely too little time is spent in areas where they can use their expertise to best effect.  As clerk looking at your own governing body overall, how true is this assertion about the membership (and particularly the external membership) in general?




	Case Study 11:  Suggested Action
It is quite common for individual governors to feel that their time and skills are not being used as effectively as they might, and in deciding what action to take it is important to clarify the reasons for this.  For example, their discontent may stem from governance processes that are ineffective, and where the governing body spends too little time talking about important issues, and too much time on detail.  In such circumstances there is a need for the governing body to review its effectiveness, and ensure that the time of its members is better used.   

However, even on well run governing bodies such feelings may exist, and one typical response to this is that members are given an opportunity to serve on sub-committees that better suit their skills.  This should be considered by the nominations committee as part of its annual assessment of governor skills and expertise.  Another response is for the chair, on behalf of the governing body, to ask individual members to take a particular interest in specific areas of activity e.g. finance, estates, innovation etc, and to be prepared to speak about these at meetings of the governing body.  

However, it is important that individual governors do not become spokespersons or apologists for their area of engagement as this could affect their independence and their ability to remain detached from executive management.




�	As listed on the European Corporate Governance Institute website at http://www.ecgi.org/codes/all_codes.php (retrieved 7 July 2006)


� See www.agb.org


� CUC, Report on the Monitoring of Institutional Performance and the Use of Key Performance Indicators, November 2006, www.shef.ac.uk/cuc


� Page 1, paragraph 1.5, ibid


� For an example of the use of the balanced score card see the University of Edinburgh at www.planning.ed.ac.uk/BSC.htm


� Steele, J. and G. Parston (2003). Rubber Stamped? The Expectations and Experiences of Appointed Public Service Governors. London, Office for Public Management Ltd, (quotation page 51)


� Kezar, A. (2006). "Rethinking Public Higher Education Governing Boards Performance: Results of a National Study of Governing Boards in the United States." The Journal of Higher Education 77(6): 968-1008.


� CHEMS Consulting: A Report to the CUC on: Good Practice in Six Areas of the Governance of HEIs, October 2004. Chapter 9 pp 76-89.  Available from www.shef.ac.uk/cuc





PAGE  
8

