2
The Roles and Responsibilities of the Clerk
2.1
This section outlines the general roles and responsibilities of the clerk, identifies relevant good practice, and notes different ways that clerks undertake their jobs in HEIs.  The starting point has to be the 2004 CUC Guide, which clearly states that "the secretary or clerk has a key role to play in the operation and conduct of the governing body, and in ensuring that appropriate procedures are followed"
.  Since its publication, the CUC has produced an outline role description for the job of the clerk
, and for ease of reference this is attached as Annex B at the end of this Guide. 

2.2 
A clerk supports a governing body in various ways. One central aspect involves fulfilling the  company secretary function, for which a clerk needs a grasp of the law and procedures applying to public bodies, a sound knowledge of what good governance means and how it can be achieved, and the tact and judgement to ensure that a governing body can operate effectively.  The Governance Code of Practice recommended by the Cadbury Committee
 states that in the private sector: “All directors should have access to the advice and services of the company secretary, who is responsible to the board for ensuring that board procedures are followed and that the applicable rules and regulations are complied with”.  The same principle applies to higher education, although one difference is that a company secretary may also be a member of the board and this is not the position of the clerk in HEIs. 

2.3 
In addition, much of the clerk's work involves routine but essential administrative support for the governing body, including planning governing body business and reporting progress on the implementation of decisions.  Governors act in a voluntary and unpaid capacity, and most have significant commitments and responsibilities elsewhere. It is, therefore, an essential task of the clerk acting as committee secretary to arrange administrative support to enable a governing body to function including timetabling and preparing meetings, commissioning and assembling papers, providing information, circulating agendas and minutes, and so on.

2.4
Although HEIs vary, the following key roles and responsibilities of the clerk apply to most institutions: 

· To ensure the effective organisation and management of governing body business, including governing body committees.  This includes - but is not restricted to - providing information to members in an optimal way and keeping a formal record of governing body proceedings.

· To provide authoritative guidance to the governing body about its responsibilities, including providing or obtaining relevant legal advice.

· To ensure that relevant procedures, rules, regulations and legal requirements are complied with and that the governing body does not unwittingly exceed its powers.

· To provide advice and support to individual governing body members as required, including through the provision of induction and development activities.

· To advise the governing body on how it can ensure it adopts good practice in all matters of governance, and can optimise its contribution to the institution's performance.

· To ensure that effective processes are in place to enable the governing body to fulfil its responsibilities in relation to all key areas of its work, for example ensuring financial health, effective risk management, and so on.

· To ensure that the governing body and its committees undertake regular reviews of their effectiveness, and are informed of the implementation of any outcomes.

2.5
Details of these responsibilities are dealt with in other sections of this Guide; however it is important to reinforce the point that the responsibility of a clerk in a modern university is not just concerned with the effective administration of business - important as this is.  Rather, it should be proactive and involve providing support to the governing body and its chair on how the board can enhance its own effectiveness and overall performance.  To do this the clerk needs to be familiar with developments in governance both inside and outside the higher education sector, and - ideally - will have a sound general understanding of what constitutes good practice in governance.

2.6
Higher education corporations are corporate bodies: that is they are legally authorised to act as a single person with an identity separate from those of its individual members.  While the clerk needs to establish and maintain a close working partnership with the executive, the governing body chair and committee chairs (and occasionally advise individual governors), his or her ultimate responsibility is to the corporate body of governors.

Independence

2.7
To be effective, a clerk must be independent thus ensuring that all governing body members can have confidence in the processes of governance, even when there are disagreements about policy or action.  A clerk must also be able to stay independent of the management of the institution even when he or she may be a member of the senior management team.  It is therefore important that everyone involved understands that the clerk is responsible to the governing body and not to the vice-chancellor/principal, and that there must be appropriate working and reporting arrangements to reflect this.

2.8
As noted in the CUC Guide, it is "incumbent on the governing body to safeguard the clerk's ability to carry out his or her responsibilities".  If the clerk is to carry out the role properly, a relationship of trust must exist with the governing body, who must be confident that the clerk will not disclose confidential matters.  Equally, a clerk may, on occasion, need to give unwelcome advice and governors should trust that this is properly considered, and given in their and the institution's best interests.  All this means that a clerk must enjoy the full confidence of the governing body, and that the appraisal of his or her performance in that role should be undertaken by the chair - although the views of the vice-chancellor/principal would usually be sought.  Unfortunately, this is not always the case, and in some institutions the task is undertaken directly by the vice-chancellor/principal.

2.9 
A question which follows is: should any governing body business should ever be confidential from the clerk?  There are important issues here of propriety, public confidence, and the trust between the governors and the clerk.  Except in respect of a clerk’s own conditions and remuneration and other matters in which a clerk’s involvement is an issue, it is - in general - unwise for a governing body to exclude the clerk from any of its business, as advice cannot then be given on whether any proposed action is proper for a public body and the governing body may inadvertently act unlawfully or wrongly.

2.10
Additionally, a question of public confidence could arise from the suggestion that governors, or a committee of governors, are meeting secretly. If a decision were to be made without the clerk being present, the governors might be open to claims of wrongdoing. Such claims are more easily refuted if the process can be seen to have involved the clerk, and if decisions are properly recorded.

The Nature of the Clerk's Role
2.11
Because of the nature of the clerk’s role it needs to be undertaken by a senior and experienced person, with a close understanding of the key business of the institution. He or she also needs to have sufficient knowledge, expertise and standing to carry authority on governance issues with senior colleagues and governors.  Where problems with governance have occurred in HEIs (and the number of cases have been small) one contributing factor has often been that the clerk did not have such credibility, and was therefore unable to act effectively.   

2.12
Within higher education the role of the clerk is undertaken in three main ways:

a)
As part of the role of a senior appointment responsible for all aspects of administration (sometimes called registrar and secretary) one of whose roles is to provide coordinated support on governance throughout the institution, and who usually is a member of the senior management team (SMT).  This approach is most often found in pre-1992 universities.  The strength of this approach lies in the integration of the clerk's role with other administrative and governance services, which enables effective coordination of information for a governing body.  Conversely, the clerk's membership of the SMT (as head of the administration) may present a potential role conflict, particularly when the executive - for whatever reason - does not want to encourage an active role for the governing body on a particular issue. 

b)
Where the role of the clerk is shared with another senior management portfolio, for example director of corporate affairs.  This approach is most usually found in post-1992 universities and some colleges of higher education, where the comprehensive registrar and secretary model was not adopted.  The same potential advantages and drawbacks apply as in (a), although their practical impact depends largely on the mix of portfolios concerned.  One generally undesirable combination is combining the role of clerk with that of director of finance, as an institution may not be able to demonstrate the necessary independence of the clerk (and therefore the governing body) in relation to financial matters.  Where the appointment is combined with other duties, it is essential for the two roles of clerk and member of staff to be clearly differentiated. Each should be the subject of either a separate job description or separately identified in a combined role description.  

c)
Where the role of the clerk is not combined with any other jobs and may be undertaken part time - in some cases being contracted out to external providers.  This is the position in a number of smaller institutions, and has been encouraged in further education.  It became popular following the Nolan Report (see Annex E) which emphasised the need for independence in governance arrangements.    Although this approach ensures independence, in a part time capacity it also runs the risk of weakening the clerk's role as he or she cannot always be an effective member of the core institutional networks through which information is shared.  In practice, clerks in such roles may tend to emphasise the administrative aspects of the role and may find it difficult to give the necessary high level guidance and support to governors.  

2.13 
Except where a part time and/or independent clerk is employed, potential conflicts of interest are bound to occur, and should be dealt with responsibly.  For example, senior postholders often carry responsibilities that require them to present reports at governing body or committee meetings, and occasions may arise when it is difficult to combine this with the role of clerk. Arrangements will also be required to resolve any conflicts of interest arising from a clerk's line management relationship with the vice-chancellor/principal or other senior colleagues.  All involved should be aware of possible conflicts of interest, and it is the clerk's responsibility to discuss them openly with the governing body chair.  

2.14
Issues of independence and potential role conflict can only be addressed effectively if open and transparent processes are in place, and if good working relationships are established with the chair of the governing body, the chairs of the senior committees, and the vice-chancellor/principal - see Section 3.

Job Requirements and Appointment
2.15 
Because of the need for independence, the appointment of the clerk must be made by the governing body, who - self-evidently - should appoint someone capable of carrying out the role, and who is credible with members.  In determining capability, each governing body will need to agree the role it expects its clerk to fulfil and the level of service it requires.  The template provided by CUC (see Annex B) is a useful starting point for institutional discussions, but should not be adopted uncritically.  The governing body should also agree the job description, the wording of any advertisement and the level of remuneration offered.  After appointment, matters concerning performance review, discipline or dismissal of the clerk should also be a matter for the governing body.

2.16
The skills and experience which a new clerk requires will normally include the following:

(
It is essential that the clerk should have the knowledge, self confidence and status within the institution to enable him or her to act independently and to be credible with both senior officers and members of the governing body.

(
In-depth familiarity with senior committee work and procedures either as a member or as a clerk/secretary to a senior committee.

(
Knowledge of the higher education system, its funding, and the regulatory requirements of the funding and professional bodies.

(
An understanding of the legal framework within which the governing bodies of HEIs operate. 

( 
An appreciation of the ethical issues relating to the conduct of those in public life.

( 
Sound and proven organisational ability, good interpersonal and communication skills, and the ability to write accurately and succinctly.

· 'Political' skills and awareness of organisational dynamics at a senior level.

2.17
It is for the governing body to decide how it proposes to select a candidate, but it will usually delegate the task to a selection panel.  Typically this might consist of the chair of the governing body, the deputy chair (or the chair of at least one committee), and the vice-chancellor/principal, all of whom will have to work closely with the successful applicant.

What Can Go Wrong?

2.18
Almost all governance in HE is at least satisfactory, and some is very good.  However, there will inevitably be some cases when things go wrong, and the clerk has to intervene through discussions with the governing body chair, the vice-chancellor/principal, and in extremis by going to the appropriate funding body.  In his recent book Mike Shattock
 (2006) sets out a number of case studies on governance breakdowns and the lessons that can be learned, and this text is recommended reading for clerks.  In summary, some of the critical features he identifies that can lead to dysfunctional governance include:

· 
A dominant head of institution, sometimes supported by the governing body or a subset of governors.
· 
Ambiguity in governance and management structures.
· 
An unwillingness of university administrators to speak up about poor decision making that can harm the interests of the institution.

· 
Poor internal audit processes, and a lack of regard for the role of the audit committee in monitoring institutional assurance processes.

· 
A lack of understanding by the governing body or the executive of the managerial capacity of the institution to deliver change, or unwillingness to invest appropriate resources to bring about change.

· 
Disregard for academic matters, or the exclusion of an academic ‘voice’ in important decision-making by the governing body.

· 
The failure of due process, such as the implementation of decisions or exceeding powers.

2.19
The clerk is central in addressing such issues, however in doing so he or she must be prepared not simply to act as a servant of the governing body, but as a spokesperson for good governance within the institution.  This means alerting the governing body where action is required, and ensuring that advice is provided.

2.20
Governance crises are one thing, but there are more common problems which the clerk may also need to address, with the support of the governing body chair.  For example, inadequate participation or a lack of preparation by members, difficulties in fully engaging the governing body in key areas - most commonly in the development and measurement of institutional strategy, and in ensuring that   board members act corporately with a shared and collective view rather than seeing themselves as individuals
.   Whilst it may primarily be the responsibility of the chair to deal with many of these kinds of issues and to set the 'cultural tone' of the governing body, it is certainly within the remit of the clerk to shape how this is delivered, and exert influence on the style of governance displayed by the board.  Looking beyond the governing body, difficulties may also be caused by tensions in the relationship between senior managers or the SMT and the governing body.
Self-Challenge Questions

1
As a clerk do you have an accurate and up-to-date job description which, if necessary, separates your role as clerk from any other duties that you may perform? If so, is it explicit in defining your reporting relationships on governing body issues?

2
Are all members of your governing body clear about your role, and the support and services that you provide to them?  If not why not?

3
Are you confident that your knowledge of developments in governance (both inside and outside higher education) is such that you are in a position to provide reliable and up-to-date advice and information to your governing body?

4
Is the appraisal of your performance as clerk undertaken by the chair of the governing body, and if not, why not?

�  CUC, Guide for Members of Higher Education Governing Bodies, 2004 page 21.


�  Available from the CUC web site at www.shef.ac.uk/cuc/pubs/A-Role_Clerk.doc


� Cadbury Sir Adrian, Report of the Committee on the Financial Aspects of Corporate Governance, Gee and Co, London, 1992


� Shattock, M. (2006) Managing Good Governance in Higher Education. Buckingham, Society for Research into Higher Education & Open University Press.


� For a research based discussion of these issues see Chait, R. P., W. P. Ryan, et al. (2005) Governance as Leadership: Reframing the Work of Nonprofit Boards. Hoboken, John Wiley & Sons Inc
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