5
Corporate Governance Structures

Corporate Governance

5.1
Corporate governance is concerned with the source and distribution of legitimate authority for the decisions, liabilities and assets of the (corporate) organisation. As such, it is the prime focus for the systems, structures, rules and procedures for making decisions on corporate affairs, and provides the framework in which the clerk operates. Any organisation, public or private, including the largest and smallest HEI has such a governance framework, which should also define the importance of checks and balances for the responsible exercise of executive or managerial authority. Such a framework needs to be 'transparent' in the sense that processes are widely known within the institution, have the confidence of the key public stakeholders (eg the funding councils), and result in outcomes being communicated as widely and as openly within the institution as is consistent with the matters being dealt with.  Overall the designation of this framework as 'corporate' governance acknowledges both the corporate status of the organisation (as a 'legal person'), and also that the ultimate governing authority almost invariably rests with a group of people - the governing body - which itself has a corporate identity (and collective responsibility) distinct from and 'superior to' that of any of its individual members.

5.2
As a consequence, corporate governance is concerned with the authority of the governing body and its delegation, most obviously and directly to the chief executive, but also (and in accordance with the governing instruments) to other committees, subsidiary bodies and individuals.

5.3
In most modern HEIs (or 'corporations'), considerable decision-making power and responsibility is delegated to the senior managers and beyond, although the degree of decentralisation and delegation varies considerably. This means that good corporate governance relies not only on the governing body, nor even simply on the governing body and the chief executive, but also on all ‘delegate’ bodies and individuals. Thus, whilst sound corporate governance universally depends upon a transparent accountability structure and clear protocols for making and reporting decisions, in HEIs this is likely to include not only the senior management team, but also senate/academic board, subsidiary companies and a wide variety of other bodies.

Corporate Governance Structures

5.4
A governing body of 20 to 25 members meeting, typically, four times a year cannot by itself meet its full range of responsibilities in the detail required to ensure that the institution is well governed.  Therefore, governing bodies have generally adopted a committee system to focus on particular areas of business, and these are part of the overall corporate governance structure.  For such committees to operate - at a minimum - there needs to be:

· 
An agreed structure with clear terms of reference.

· 
An agreed schedule of delegated powers.

· 
Consistent reporting systems so that the flow of information is coordinated.

The clerk should be expected to provide advice to the governing body on optimal arrangements in all these, and related, areas.  
5.5
So far as the number of committees is concerned, there is no single ‘correct’ approach, although there is a trend for a smaller number of committees.  Traditionally many pre-1992 universities had an extensive committee structure, although this has generally been reduced.  A few HEIs are currently experimenting with a minimum number of committees and a smaller and more executive style of governing body that may meet monthly, although this approach may place a strain on the workload of governors.

5.6
So far as the governance structure is concerned every governing body must have:

· 
An audit committee (this is required by the financial memorandum with the funding councils). Since governing bodies have explicit responsibility for health and safety, value for money, equal opportunities, risk management etc, a committee to look at compliance issues is essential and this is frequently - although not always - combined with the audit function.

· 
A nominations committee dealing with appointments. 

· 
A remuneration committee to agree the salaries of most senior staff and, by extension, to handle performance appraisal and the appointment/dismissal of the vice-chancellor/principal.   The role of the clerk varies here: in many HEIs the clerk will provide both advice and secretariat services, but other approaches include the head of HR playing an active role. 
· 
A number of committees may be required under specific governing instruments to deal with employment issues of academic staff eg grievance, redundancy, discipline etc.  

· 
Any other committees as specified in specific governing instruments.

5.7
In addition, the sub-committee structure of many governing bodies will include: a finance committee (or something similar); some form of planning or strategy committee (which may be combined with a finance and general purposes function); a staffing or HR committee; an estates or physical facilities committee; and perhaps a committee concerned with third stream income.  However, there are widespread differences in arrangements, for example in many pre-1992 universities there is no finance committee but rather a governing body position of ‘treasurer’ who takes a special interest in financial matters and advises the governing body. In some HEIs staffing or estates matters may be dealt with by a more general finance committee, with senior managers in these areas arguing for minimal intervention by a governing body in what may be perceived as a management issue.  For the clerk what is important is that: the committee system is robust and effective; it complies fully with any regulatory requirements; and its ‘fitness for purpose’ is regularly kept under review.

5.8
The relationship between the governing body and the academic board/senate is an important issue for the clerk, and is considered in Section 10. The formal status of the academic board/senate in relation to the governing body varies: in most pre-1992s it is expected to maintain an appropriate dialogue with the governing body but it is not actually a sub-committee of it, whereas in many post-1992s it is a sub-committee with a clear reporting relationship.  Guidance can be found in the governing instruments of each HEI.  Whatever the specific arrangements, the governing body is the ultimate authority in the HEI.  That said, there can be tension between the two bodies, and an effective governing body must find a way to ensure that it takes its senate/ academic board with it on key issues, without relinquishing its responsibility.  The small number of academics who are members of both bodies are essential to this effort, and the clerk should ensure that they are provided with appropriate support.

Schedule of Delegation

5.9
Increasingly HEIs are recognising the importance of being explicit about who has the power to take what decisions, and thereby to help ensure both transparency and accountability in decision making.  One way to do this is to have a schedule of delegation, and this is now generally accepted as good practice in governance.  The clerk will generally be heavily involved in the production of such a schedule, and in most HEIs is responsible for its production.

5.10
The schedule is a list of all the main decisions that need to be made, which individual or committee is responsible for each decision, and what the limits on action are. It takes effort to produce but, by identifying where key decisions are most effectively taken, the governing body can ensure that both committees and individuals are clear about the full extent of their responsibilities.  Some items that would fall into a schedule of delegation appear in the financial regulations, but the concept is much broader than this. 

5.11
Typically, the schedule will also include decisions about: budgets; who can sign contracts to what level; where admissions decisions are made; who can open a bank account in the institution’s name; who makes appointments and sets salaries; tendering procedures; how investment/divestment decisions are made; who grants licences for intellectual property etc.  The schedule needs to be reviewed regularly to ensure it reflects what really happens, and staff should be encouraged to draw the attention of the clerk to any omissions or confusions.

Terms of Reference and Delegated Powers

5.12
Each committee must have a formally approved set of terms of reference.  These should set out: its purpose; the specific decisions it must make or advice it must give and to whom; what powers are delegated to it by the governing body; what powers it can delegate to its subcommittees, where applicable; where and how often its work will be reported; the membership of the committee, specified by category; and the quorum.  

5.13
In determining terms of reference, the clerk should bear in mind that committees can advise, recommend and/or make decisions and can also require people or other committees to do likewise, but they cannot implement.  Carrying out the decision is the work of management and it should always be clear in the minutes who is expected to implement each decision.  If all the terms of reference of committees are gathered together in one manual, together with the schedule of delegation, it is easy to see where duplication or gaps exist and the clerk can then make recommendations for action.  

Committee Membership

5.14
As already noted in Section 4, it is usually the role of the nominations committee to recommend members of the governing body to committees.  There may be special requirements set out in the governing instruments for the allocation of members to committees, such as the need for financial experience on the audit committee, for a majority of lay members on the finance committee (where one exists), and in most post-1992 institution there is a proscription on staff and students being members of finance and staffing committees. There may also be special rules for student liaison committees.  

5.15
It is good practice to appoint members for a specific period (usually three or four years) and then review.  It can be helpful to align all retirements from committees to the same time of year making it easier to reshuffle members, and also saving the clerk from producing complicated charts to show who retires when!  Of course, committees need a mixture of experience and new ideas so not everyone should retire from a given committee in the same year.

5.16
Whatever other rules may be specified by governing instruments, the audit committee must be constituted as defined by the funding councils' code of practice.  In England, this requires at least three members of the governing body, none of whom may have executive responsibility for the day to day management of the institution.  They must not serve on the institution’s finance committee or equivalent except with specific permission of the funding council, and at least one of them must have recent and relevant experience in finance, accounting or auditing.  The requirements are very similar in Scotland although funding council permission is not currently required if an institution decides to appoint a member who is also on the finance committee (though the Scottish code of practice is due to be updated by the end of 2007).
5.17
Some HEIs encourage the chair and/or vice-chair of the governing body to attend all committees.  This can be a helpful way to enhance communication between committees but is time consuming for them.  Where this happens, clerks need to be clear about whether they are full members of the committee and therefore count towards the quorum.  In addition, the clerk can find a mushrooming group of people wanting to attend important committees.  For example, some university officers may believe that their presence is essential even though they are not members, and a way to eliminate or, at least, reduce this is to define who may attend in the terms of reference. 

5.18
Where committees require people with particular skills that are not available on the governing body, they can be invited to sit on a committee without being board members.  Such co-option is an attractive option where willing volunteers who may not have the time for full governing body membership can contribute in a specific area.  It is also a useful way of getting to know people who might make good governors in due course.  

Commercial Activity and Third Stream Income

5.19
Almost all HEIs have some commercial activity, for example a research and enterprise department whose job it is to exploit the intellectual property generated within the institution.  Since this activity may fit uncomfortably with the charitable status of some of the older universities or the statutory status of the newer ones, it is likely that there will be at least one subsidiary company focussing on commercial activity.  If they are wholly owned subsidiaries, they will be the responsibility of the governing body, and in some institutions separate committees exist for such activities.  The related companies guidance issued in 2005 by HEFCE on behalf of the UK higher education funding bodies outlines the assurance, compliance and accountability issues and risks faced by institutions in the use of related companies.
5.20
Advising on appropriate governance in this area is a challenge for many clerks, who will frequently face pressure on such issues as: the financial freedoms that should be exercised by commercial ventures; how audit requirements should relate to those for the institution as a whole; the extent of delegated authority from the governing body; how institutional risk (of all kinds including reputational) can be mitigated; and how the need for swift decision making by commercial ventures fits with the timetable of the governing body.  The crucial issue in all of this, is that agreed and robust structures for undertaking and monitoring this activity should be in place, and if they are not the clerk should seek specialist advice.  

Reviewing Committee Effectiveness

5.21
Committee structures have a habit of 'furring up', and either may not work optimally or may continue to meet long after their business has ceased to be relevant.  To avoid this, the effectiveness of each committee should be regularly reviewed.  At the very least, the clerk should review annually whether each committee has met its terms of reference, whether the membership is still appropriate and the effectiveness of information flows. Although committees are established by the governing body and can only be disestablished by it, they should have the courage to review their functioning and - where necessary - recommend their own demise, and the clerk should encourage such honesty!  (See Section 10 for more information on effectiveness reviews and the role of the clerk.)

The Students’ Union

5.22
Under the 1994 Education Act, all HEIs in England and Wales (and post-1992 universities and designated HEIs in Scotland) are obliged to provide a students’ union and are responsible for its financial probity.  The governing body must approve the constitution at least every five years, and must have in place a memoradum of agreement about how the union and the governing body will interact.  The HEI provides funding to the union and should receive its report and accounts.  The parent institution must also ensure that union elections are run on a fair and legal basis, and this is all the more true where the successful candidates become members of the governing body.  It is advisable for the clerk to maintain close working relations with the general manager of the union as well as the elected officers so that there can be some assurance that everything is in order.

5.23
There must be good and transparent mechanisms in place to monitor the finances and general activities of the union on a regular basis, for example quarterly.  These reports will probably be to student liaison committees and/or the finance committee, but the governing body must be assured that the principles laid down in the approved constitution are being met.  As a result of the Charities Act 2006, the status of student unions in England and Wales will change.  They will cease to be exempt charities (a status that derives from that of their parent institution), and it is likely that most will become registered charities although other structures are possible.  How this will fit with the 1994 Education Act is unclear and, at the time of writing, the National Union of Students is seeking legal advice.  The Office of the Third Sector
 has indicated that this part of the Act will not be implemented "before 2008".  The Charities and Trustee Investment (Scotland) Act 2005 has different provisions. Student unions in Scotland are due to be reviewed by the Office of the Scottish Charities Regulator before 2009.

The Privy Council

5.24
The Privy Council has an important role to play when a governing body wishes to make changes to its charter or instruments and articles of government.  However, its role is currently under review following the decision to partially 'de-regulate' the previous requirement where approval had to be obtained for all changes.  This greater flexibility provides the possibility of governing bodies being able to make certain changes to their governing documents without the need to seek approval from the Privy Council.  The current position is still fluid, and new clerks should check the detailed requirements on the Privy Council website, and/or seek legal advice.  The AHUA and CUC will also be able to advise as will other clerks from similar institutions.

5.25
When contacting the Privy Council it is important to ensure that formal evidence can be produced of the discussion and agreement to any proposals or changes, as the Council will not be able to approve changes without it.  A copy of the minutes of the governing body meeting where changes were agreed is usually sufficient.  The Privy Council will also require the clerk to send them a copy of the updated governing document once they have approved the changes.  It can take a significant amount of time for changes to be approved, although the speed of response has been improving and this should continue now that it is not necessary to submit all changes for agreement.  It should be noted that different arrangements apply in the devolved administrations, and clerks for Scotland, Wales and N Ireland are advised to check carefully whether there are any specific requirements.

Self Challenge Questions

1
As clerk, looking at the challenges facing your institution in the next three to five years, how appropriate is the current governance structure to deal with them, and what changes would you recommend to your chair?

2
How effective is the relationship between the governing body and its main committees, and how much unnecessary duplication of committee discussion occurs at board meetings?

3
Does your governing body have an up-to-date and comprehensive schedule of delegation?  If not, why not, and what does this suggest - if anything - about possible weaknesses in governance arrangements?

	Case Study 3: Pre-Meetings

Several external governors have suggested that all external members should meet privately before board meetings without other members present.  They think that it would enable them to explore some of the tricky questions that they find it difficult to raise in the full meeting with others present.  As clerk what recommendation would you give to them and why?  If internal members (i.e. those elected from staff) also wished to meet separately before meetings would your recommendation to them be the same, and if not, why not?




	Case Study 3: Suggested Action
At a practical level it may be impossible to prevent groups of members meeting separately, but the practice should generally be discouraged by both the clerk and the chair.  Members should be reminded that the governing body should always seek to act corporately and with transparency, and although they may be appointed by specific constituencies, they are not delegates of any body, section, person or interest.  As such, members should always be seen as acting in the best interests of the governing body (and the institution) as a whole. Formally, external members can only meet for specific items without staff/student members and the clerk must always be present, an example being to receive reports of the remuneration committee.  

The same advice should be given to internal members, i.e. it is the properly constituted board that has the authority not other groups unless specially specified.  The governing body should also be able to demonstrate that a full and frank exchange takes place, and that sufficient challenge is part of their role and responsibility as members.

Having said this, there may be occasions when such meetings help to clarify issues and may assist in resolving potential problems. The key here should be to be quite explicit that such a meeting has no formal status, and cannot take decisions.




	Case Study 4: Risk

Your governing body receives reports at each meeting based on your institution's risk management system.  However, getting some senior managers to provide reliable data for the risk register is difficult, and there is a general view within the executive that risk management is a bureaucratic process suitable only for big issues such as new buildings.  As a result there have been times when in your view the information that you have presented (as clerk) to the governing body has been less satisfactory than it should have been.  You have raised this informally with senior managers, but the general response is that they are too busy and in any case the relevant committees keep in touch with the issues.  What action - if any - do you take, and why?




	Case Study 4: Suggested Action
One of the key responsibilities of the governing body is to be assured that risks are being effectively identified and managed. In practice, your action as clerk is likely to depend upon the previous involvement of the governing body, the robustness of the existing risk register, and so on.  If this is not fully embedded, as clerk you might seek to contact senior managers indicating the governing body’s legitimate interest in (and responsibility for) risk.  It may be necessary to draw the vice-chancellor/principal into these discussions and identify any reasons for concern ie that transparent management of risk is a requirement and is reviewed every year by internal audit.  As such, it is very important and will be subject to critical comment if not properly managed and reported.  

If this action is unsuccessful then you should consult with the chair of the governing body and/or the chair of the audit committee and encourage him/her to discuss the issue with the vice-chancellor/principal, or failing that to seek a resolution from the governing body to the effect that regular reports on risk management must be provided.  Such reports may be via the relevant sub-committees but the process should be transparent.  




�  See www.cabinetoffice.gov.uk/third_sector
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