7
Ensuring Propriety and Transparency

7.1
As public bodies who receive public funding all HEIs are required to act within the powers set out in relevant legislation and, as such, their actions are subject to the main principles of administrative law and could be challenged in the courts through the process of judicial review.  Governing bodies of HEIs are ultimately accountable either directly to the UK Parliament or to the Parliament or Assembly of the relevant devolved administration, and there have been cases of senior officers and/or members of governing bodies being called to account for their actions before select committees.  The National Audit Office (or equivalent in Wales, Scotland and N Ireland) have also conducted investigations into the conduct of HEIs on a number of occasions and reports have been published
.  

7.2
Each governing body and its clerk needs to be aware of the importance of public accountability in terms of the overall conduct of business and in particular in terms of the way in which decisions are reached.  The clerk has a particular responsibility for advising governors on such matters, for ensuring that issues relating to the conduct of business are properly considered by the governing body, and for ensuring propriety.

7.3
The concept of administrative law, which effectively regulates the way public bodies behave in exercising their powers, is based not on legislation as such but on case law accumulated over many years.  A brief summary of some general principles which the clerk may need to bring to the attention of governors includes:

· 
Public bodies must act only within their powers.  To this end, their members must know what their powers are and be confident that they are being used for the right purpose.

· 
The delegation of powers may be allowed within the organisation but not to another body unless specifically provided for in the legislation.

· 
Where the exercise of particular powers requires procedural steps before a decision can be taken (such as consultation with those affected), such action must be taken and adequate time and information must be provided.

· 
Public bodies must act reasonably; that is, they should never come to a conclusion that no reasonable body could have reached.

· 
The reasons for any decisions that may not be obvious should be clear and must be recorded.

· 
Any member of the body who may be regarded as having a personal or conflicting interest that could lead to bias in decision-making should not be involved in that decision.

· 
In making decisions, governors must take account of the legitimate expectations of those affected, in addition to any statutory or contractual rights.

Conduct

7.4
The public nature of the governing body’s role, its financial accountability through the  relevant funding bodies to devolved administrations and/or ultimately to Parliament, its stewardship of substantial public funds, and not least the good name of the institution and the interest of its students, all demand very high standards of conduct in exercising its functions.

7.5
The 2004 CUC Guide outlines the general rules and conventions for the conduct of governing body business. Although it is not mandatory, it is good practice to ensure that the clerk has mapped current practice against the CUC Guide and drawn to the attention of the governing body any areas of its work that need to be updated.  The extent to which each HEI meets the requirements of the Guide is always likely to form a significant part of the focus of any audit of governance undertaken by both an HEI's own auditors and those of the funding councils.  The clerk may wish to consider drawing up a formal code of conduct which makes clear reference to how the CUC Guide is being addressed.

7.6
The clerk alone cannot ensure a high standard of conduct.  It is a collective responsibility of all governors and a leadership responsibility of the chair.  However, the clerk does have a responsibility to raise with the chair matters where he or she feels that standards of conduct conflict with the governors’ own code or fall below what might be expected from those serving on public bodies.  The clerk also has a responsibility for ensuring that governing bodies properly consider recommendations on the conduct of their business arising from reports, circulars and guidelines issued by bodies such as the National Audit Office, Public Accounts Committee, Higher Education Funding Councils or other HE funding bodies, documents issued by government departments, CUC, UUK or Guild HE as relevant.  In addition, organisations like CIPFA and an institution's own external auditors will often publish guidance on best governance practice.  The clerk should draw such documents to the attention of his or her governing body. and propose recommendations for updating current procedures where required.

Personal Interest

7.7
A key tenet of public service (and of the 'Nolan Principles' - see Annex E) is that governors should act with integrity and transparency, and above all, must serve the interests of the organisation and not their own.  Every new governor and all relevant senior officers should be required to file with the clerk a list of their interests, which should be kept up-to-date. This should include employment, investments and any other activity of themselves or their close family that could in any way colour their judgement on decisions affecting the institution. At meetings the board needs to have an agreed process for how governors with a declared interest should behave.  This varies but it may include the governor concerned not taking part in discussions on the item, and/or not voting on it, and/or ceasing to be counted towards the quorum necessary for taking a decision. Individual governors may be best advised to withdraw from the meeting, but are not obliged to do so except in specific circumstances identified in the governing instruments. The declaration of an interest by a governor during the course of a meeting should always be recorded in the minutes.
7.8
It can be difficult to know what exactly should be included in a register of interests.  For example stocks held through a unit trust are not relevant but individual holdings of more than 2% certainly are.  The best advice is: if in doubt, put it in.  This register should be updated annually and stored safely by the clerk.  It does not have to be published but must be available for inspection if questions are raised.  Because the register may not cover all eventualities, it is good practice, in addition to the register, to require members to declare an interest at the beginning of a meeting or particular discussion, if appropriate.   Declaring an interest does not necessarily disbar the member from taking part in the discussion or voting - this will be for the meeting to decide - but it does ensure that everyone knows on what basis they are participating. 

7.9
Governors, and the clerk on their behalf, must also guard against conflicts of interest that arise outside formal meetings.  The areas of greatest vulnerability are those involving the invitation and consideration of tenders and awarding contracts.  It is important that clear procedures (drawn up in consultation with its external auditors and approved by the governing body) are included in the institution’s financial regulations for the issue, receipt, opening and consideration of tenders and for the award of contracts above a specified value. Those procedures should establish whether there is to be governor involvement at any particular stage, and make specific provision for the exclusion of anyone (including members of staff) who may have a financial or other personal interest.

Confidentiality and the Freedom of Information Act

7.10
Governing instruments usually provide for governing body and committee discussions to be confidential when necessary, and also when an existing or prospective member of staff or student is mentioned by name.  Such matters should be separately minuted, and every governor receiving the minutes is also bound by confidentiality.  Any breach which comes to the attention of the clerk should be reported to the governing body.  

7.11
In designating any documents or other information as confidential the clerk needs to take account of the UK Freedom of Information Act and Data Protection Act (and, for institutions in Scotland, the different provisions of the Freedom of Information (Scotland) Act).  In particular, the governing body will need to be advised by the clerk whether, in response to a request for information, the institution is likely to be able to withhold it. In many cases, the presumption should be that the information must be released unless a specific exemption can be applied.  Ultimately, an individual can complain to the Information Commissioner where it is believed that information has been unreasonably withheld.  It is then for the Commissioner to determine whether the information will be released or not.  Information may be 'redacted' to protect the identity of the individuals, but even heavily redacted information may have to be released unless an exemption can be reasonably applied.

7.12
It follows that although some matters may be regarded as 'confidential', the intention should be that, as far as possible, governors’ business is open to scrutiny. For some HEIs this may mean a considerable change in the way information is made available, as in many institutions confidentiality has traditionally been the norm.  Sometimes, governing bodies will wish to keep some financial, property and personnel issues confidential, however the need to be cautious about such requirements remains. It may be appropriate for governing bodies to establish criteria in discussion with their legal advisers about how decisions on confidentiality may be made.  The Nolan Committee recommended that institutions follow best practice in limiting the use made of commercial confidentiality and being as open as possible.  It also recommended the publication of an annual report setting out key information about the institution, including information about its governance, and this has become a funding body requirement which is subject to audit.

7.13
The clerk should consider how the annual report is to be made widely available, and the extent to which it might form part of an open meeting of the governing body. The expectation that such open meetings take place (or the equivalent) is included in the CUC Guide.  Increasingly annual reports are placed on the web sites of HEIs.

7.14
The requirement for the publication of agendas, minutes and non-confidential papers is set out in the governance instruments of most HEIs.  The clerk is responsible for making sure that these  are met and that access to relevant papers is available to staff and students.  Increasingly there is an expectation that papers and agendas should be available on the HEI web sits, and this could form part of an institution’s publication scheme under the Freedom of Information Act.

Resolving Difficulties

7.15
As this Guide makes clear, the clerk has a responsibility to advise on proper procedure and - if necessary - to intervene when a governing body may be acting inappropriately or beyond its powers.  The assumption is that the advice of the clerk will generally be respected and accepted if correct.  New clerks may find it helpful to seek advice from other clerks in similar HEIs if in doubt. The CUC is also willing to advise, as are legal advisers and auditors.

7.16
There may be occasions when a clerk (particularly a new clerk) feels that his or her advice is being disregarded or over-ruled, and that the proper conduct of the governing body is being put at risk.  If, exceptionally, matters reach this stage, the clerk should make every effort to resolve the matter within the institution, and to be certain that the reasons for concern are understood.  Depending on the nature of the problem and the response received, the clerk may have to take some or all of the following steps to ensure that the issue raised has been considered adequately:

· 
That the reasons for the concern have been put in writing and sent to the chair and vice chancellor/principal.
· 
That the chair of the audit committee has been informed if the issue is relevant to that committee’s terms of reference.
· 
That the clerk has reported his or her concern to a meeting of the relevant committee or the full governing body and asked for this to be recorded in the publicly available minutes.
· 
That the institution’s auditors (internal or external as appropriate) have been consulted.
7.17
As indicated above, the clerk should also obtain legal advice if there is disagreement about whether an action may be unlawful, and should be free to do so within appropriate financial limits.  In such cases, the governing body may choose to seek further legal advice, for example from legal counsel if it considers the issue is important enough.

7.18
In the unlikely event that no action results from this sequence of steps and if the grounds for concern still present a threat to the proper governance of the institution, the clerk should seek advice from the relevant funding council and report such advice to the governing body.  However, this is a rare course of action, and is unlikely to be experienced by most clerks.
7.19
It should not be the case that any such steps taken in good faith by the clerk would constitute grounds for disciplinary action under the institution’s disciplinary procedures.

The Conduct of Governors
7.20
Although rare, it does occasionally happen that governors do not live up to the standards and expectations of the position.  Most commonly, they simply fail to attend sufficient meetings, but other matters of concern include not declaring interests, not acting in the best interests of the institution, or bringing it into disrepute.  In some cases governing instruments may list the grounds for reviewing the conduct of board members, and action may also be taken under the statement of primary responsibilities.  It will be for the chair of the governing body to start any proceedings by meeting the member, but if a solution cannot be found, or the 'offence' is such that removal is the only option, a formal process needs to be followed by or on behalf of the board, with the normal rules of natural justice applying.  These include giving all evidence in advance of any hearing, and the governor having the right to state his or her own case and contradict the allegation.  There must also be a right of appeal, considered by a different panel.  The clerk will usually administer these processes.  Issues concerning performance review are considered in Section 10.

Whistleblowing

7.21
Public interest disclosure (PID often called 'whistle-blowing') is an important process and arises from the recommendations of the Nolan Committee and the Public Interest Disclosure Act 1998.  Each HEI should have a clear policy or procedure in place and guidance can be found in the CUC Guide.  It is likely that the clerk will have a role in most instances where a PID is made.  If the clerk is in any doubt about a PID or the procedures, he or she is strongly advised to seek legal advice.  PID is often a difficult and sensitive process for all those concerned, and it is important that there is a robust and transparent framework for the consideration of any PID and that the steps are followed meticulously by those appointed to consider the case.
Student Appeals
7.22
A growing area of activity in all HEIs is the handling of academic appeals, student complaints and discipline, and the clerk may be heavily involved in this.  All HEIs have procedures for the handling of these issues, and good practice advice on all three can be obtained from the Office of the Independent Adjudicator for Higher Education (OIA)
.  Processes should be thorough and fair, but not unduly longwinded.  They will usually include at least two stages to allow the student to appeal against the original decision: the first should be carried out as near to the point of impact as possible (eg the head of department, the exams office etc), and it is unlikely that the clerk will be involved other than to keep a formal record of incidents (there may be a requirement to report incidents and statistics to the governing body) or to give advice.  If an issue cannot be resolved, then a second stage is likely which will become increasingly formalised and may involve a panel or tribunal (often with the clerk as secretary). 

7.23
At this more formal stage, the clerk must ensure that the event is conducted according to the rules of natural justice, that is to say 'no surprises' with appropriate records kept.  All parties must have access to all information in advance, and have ample opportunity both to put their case and to answer points made by other parties. The clerk must do everything possible to remain neutral, and if pressurised to give guidance to the person representing the institution, it would be advisable to find someone else who can assist, perhaps a senior member of the academic administration who is familiar with the regulations involved.  

7.24
Since 2004, students have had the right to appeal to the OIA once a full internal process has been completed.  The OIA insists on having a single point of contact in each institution and this is likely to be either the clerk or a complaints officer.  If the clerk is the point of contact, he or she must issue all students who have gone through the full internal process with a 'completion of procedures' letter, outlining the case and the conclusion and advising them of their right to appeal to the OIA.  If the student chooses to appeal, the letter will provide the core information on which the OIA adjudicator decides whether there is a case to answer.  It therefore makes sense to draft the letter carefully and the OIA have issued guidance on what they are looking for.  Once the OIA has decided that they will consider an appeal, they will explain the process.  All letters will come to the institutional contact even though responses may need to be provided by someone else. 
7.25
 In most cases the OIA will simply review the institution’s handling of the process, so provided agreed procedures have been followed and a comprehensive record of the process exists the appeal should not be too onerous.  Where the adjudicator reviews the decision new information may need to be supplied.  A specific point to look out for is that the review should not stray into areas outside the original internal hearing.  Applicants sometimes try to introduce new arguments at this point, and as this may not be immediately obvious to the adjudicator the institutional contact needs to discuss this with them.

Self-Challenge Questions

1
Do all members of your governing body and senior members of your institution comply with all relevant aspects of propriety in relation to governance, including the declaration of interests?

2
As clerk, how familiar are you with the implications for governance of the Freedom of Information Act, the Data Protection Act, and the Public Interest Disclosure Act?  

3
Is information on 'whistleblowing' procedures widely available within the institution, and if not 
how do members of staff know about their rights and responsibilities in this area?
4
How effective is the student appeals mechanism within your institution, and can the governing body be fully confident that it meets all the requirement of the OIA?
	Case Study 8:  Whistleblowing

A senior member of staff raises issues with you as clerk about the conduct of another senior member of staff.  Both are senior postholders who are directly appointed by the governing body. What would you do?




	Case Study 8:  Suggested Action
As the clerk, your role is to receive the 'whistle-blowing' allegations and advise members of the governing body about how the issue should be handled.  First, you will need to ensure that you are fully aware of the whistleblowing procedures of your institution.  Having done that (and assuming they are consistent with the following), you will need to advise the governing body chair about the case, and having done so seek his/her approval that the vice-chancellor should be informed (in general terms).  You may need to seek legal advice, notifying the chair and the vice-chancellor that you intend to do so.  If the whistleblowing allegations concern the chair of the governing body, then the clerk is usually the designated contact to receive them and is may be required to refer such cases to the relevant HE funding council.  In such cases legal advice should certainly be taken and the chair of the audit committee advised.



	Case Study 9:  Declaration of Interest 

The governing body for which you are the clerk has to nominate a lay governor to a panel to appoint the university’s legal advisers.  This is a potentially lucrative contract and the governing body has invited a member with a legal background to join the assessment panel.  Prior to the panel meeting, the lay governor has mentioned to you that his son-in-law is a lawyer in one of the firms being assessed, though he is not part of the team appearing before the panel.  Is this a significant potential conflict of interest, and if so what do you do?




	Case Study 9:  Suggested Action 

Most issues that arise around conflicts of interest and the need to declare them are relatively straightforward, and can be addressed by the clerk pointing out the issue to the governor concerned.   However, complications can arise when a family member rather than the individual governor is involved.  In this case, as the clerk you should advise the lay member that there is a potential conflict of interest, and that, despite the fact that the son-in-law is not directly involved, it would not be unreasonable for a member of the public to assume that if the panel appointed the firm in question then the assessment may not have been impartial.  If the lay member does not agree, you should speak to the chair to advise him/her of your concern, and ask him/her to explain that the lay member should not serve on the panel. You will need to find a new external adviser.  Managing a potential or perceived conflict is as important as managing an actual conflict.  




�  See www.nao.org.uk


�  See www.oiahe.org.uk
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