8
The Law and the Governing Body

8.1
The CUC’s model Statement of Primary Responsibilities identifies the governing body "to be the institution’s legal authority and, as such, to ensure that systems are in place for meeting all the institution’s legal obligations, including those arising from contracts and other legal commitments made in the institution’s name".  Therefore the clerk is expected to advise on: 

· 
The legal status of the institution and its component parts, particularly to verify capacity to enter into legal contracts and agreements.

· 
The broad legal and statutory framework within which the institution operates, as a basis for understanding issues relating to the enforcement of agreements, and statutory and regulatory obligations.

· 
Securing specific legal advice (or identifying who secures such advice) to address issues, risks and challenges.

8.2
In undertaking these roles, the clerk is acting as a check that the governing body acts within its powers and complies with its legal obligations.  The activities of governing bodies are subject not only to those laws concerning their own powers and conduct, but also to other applicable legislation, for instance, to charities and to employers in general.  The clerk cannot be expected to be a legal expert or to be acquainted in detail with the full range of the law, but like a good lawyer the clerk should know where to look, who to refer to and, from time to time, to seek legal advice for the board before it takes or authorises decisions.

8.3
The clerk also needs to be conversant with the specific legislation that relates to the duties, powers and procedures of governing bodies, and have a general grasp of the scope of legislation which affects the conduct of the institution.  Some areas of particular legal relevance are outlined below.

Education Law
8.4
The clerk needs to understand the statutory framework within which the institution operates, and have a working knowledge of the corporate origins that help to define its current legal status, whether as a chartered, incorporated and/or statutory institution. It is easy (and for some fascinating) to get drawn into provenance and history, but for the purposes of this Guide it is sufficient to acknowledge that "higher education institutions are legally independent corporate institutions that have a common purpose of providing learning and teaching and undertaking research" (see CUC Guide).

8.5
Whilst they operate broadly as public bodies with charitable status, HEIs also operate as businesses, and increasingly higher education is acknowledged as an area of the law sui generis, that is of its own kind, unique…and peculiar! A branch of the law which will no doubt go through similar teething difficulties as for example, employment or human rights law have experienced over the last thirty years or so.  As a result the clerk may not always be able to provide the certainty and clarity of advice that the governing body or senior executives will expect.

8.6
So, what is certain and uniform? Well, all higher education corporations have governing instruments approved by the Privy Council, and it is important that the clerk is fully conversant with them including any amendments, bye-laws, formal interpretations and schedules. Governing bodies may propose modifications to their governing instruments to the Privy Council, which also has powers to require higher education corporations to modify their articles of government  The Privy Council is trying to reduce this burden (see Section 5). 

8.7
The Secretary of State (or the ministers of the devolved administrations) has certain powers to give general directions to the higher education funding councils and to require information and advice from them.  The councils in turn place conditions on the payment of grant to institutions, primarily by means of financial memoranda.  The funding councils monitor the financial health of institutions and conduct value for money studies, often in collaboration with other bodies.  Through their audit services the funding councils review the compliance of institutions with the financial memorandum and appropriate codes of practice.  The audit services also review the institutions’ regulations and procedures to ensure that there are appropriate controls and observance of good practice.

Charities Legislation 

8.8
Almost all institutions in the sector have charitable status but the arrangements for the regulation of charities vary between England and the devolved administrations.  Following the passing of the Charities Act 2006, HEFCE becomes the 'principal regulator' for all HEIs in England.  In Wales the Charity Commission itself is the regulator and different arrangements apply to charitable bodies in Northern Ireland and in Scotland (where the role is performed by the Office of the Scottish Charities Regulator, set up by the Charities and Trustee Investment (Scotland) Act 2005).  Although the full impact of the Charities Act and related legislation in the devolved administrations has yet to be worked out, clerks need to understand charitable status, which carries both benefits and obligations.  These vary, depending on the route through which recognition as a charity was granted.  In England and Wales, charitable status will have been granted in one of two ways:

· Registration as a charity: institutions which were established by trust deed and those which are companies limited by guarantee are registered as charities by the charity commissioners under the Charities Act 1993.  The commissioners have ensured that the institution’s aims are charitable, and that they are stated in the trust deed, or memorandum and articles of association.  The commissioners exercise powers of supervision over registered charities although some charities which are companies are exempt from some procedures. 

· Exception as an exempt charity: institutions incorporated as higher education corporations are established as charities exempted from registration under the Charities Act 1993. The charity commissioners do not have supervisory powers over exempt charities, and accounts do not have to be submitted.  There is however an expectation that the governing body will discharge business according to the standards required of those charity trustees who are directly accountable to the charity commissioners.

8.9
The members of the governing body of a higher education corporation or an institution run as a company limited by guarantee are also trustees of the charity, whatever the status of that charity,  whereas governors of HEIs established by Act of Parliament are board members of a public body. However, in practice, their rights and duties are little different.  In all cases, governors have a duty to ensure that the corporation acts in accordance with its powers and objects, which for higher education corporations in England and Wales are set out in Section 124 of the 1988 Education Act, as amended by Schedule 8, Section 33, of the 1992 Education Act.

8.10
Issues that the clerk and the governing body need to bear in mind in relation to charitable status include the need to:

· 
Apply the property and income of the institution only for recognised and defined charitable purposes.

· 
Act only within their legal powers.  If in doubt as to whether actions contemplated may take them outside the law, the governing body should seek expert advice. The ‘principal regulator’ (eg in England HEFCE) and institutional legal advisers are likely to be the obvious choice, although the charity commissioners remain a valuable source. 

· 
Take particular care in organising the trading activities of the institution, as these may not be regarded as charitable.

· 
Manage and protect the property of the institution.


8.11
HEFCE have issued further commentary in Circular Letter 10/2007, and key points include:

· That the full implementation of the 2006 Act may require changes in accounting requirements relating to development funds. Once principal regulator powers have been introduced through secondary legislation expected in 2008, such changes are likely to be incorporated either in the HE SORP or in sector financial management guidance.
· That a removal of the tuition-fee cap might raise significant issues for the HE sector about the interplay of charitable status and trading activities. 

The Office of the Scottish Charities Regulator, as the direct regulator of all charities in Scotland, has also issued extensive guidance which is available on its website at www.oscr.org.uk.

8.12
The implications of the 2006 Charities Act on student unions is probably the most immediate area of significant impact for universities and colleges. Most guidance (eg from NUS and professional service firms) points student unions towards registration as separate legal entities. In most cases this would require significant managerial input from those responsible for student services and student union liaison, finance, possibly property management and the clerk’s office.  It is also likely to prompt requests from student unions for additional funding, given the greater autonomy in governance and management that would be required.  The governing body will probably within the next two years need to consider both an implementation report for the 'spin-off' of the student union, and revised communication and monitoring arrangements to clarify and inevitably formalise substantial aspects of the HEI - union relationship.  Further sector advice is expected as the secondary legislation for this aspect proceeds.
Company Law

8.13
HEIs that are constituted as companies limited by guarantee (and any specifically incorporated subsidiaries) are subject to company law.  In practice, many of the procedural requirements placed on boards of directors by the Companies Acts are also placed on governing bodies by the Education Acts and associated instruments and articles of government.  The clerk, however, should not assume that all aspects of company law are fully covered by compliance with the education acts.  

8.14
The accounting and auditing policies for companies will need to comply with the companies acts.  For subsidiary companies, it is important that management and activities are set up and kept at arm’s length from the institution. The appointed directors and particularly the institution’s audit function should assume the prime responsibility for legal compliance in this area, although the clerk will need to have a clear map of such accountabilities and may need to remind key parties of their responsibilities. If the clerk is also company secretary, he or she must establish and retain a clear differentiation of roles, and be alert to any possible conflicts of interest.

8.15
The new 2006 Companies Act substantially reforms company law, but as this is mainly by way of modernising and simplifying due process, clerks generally need not worry about non-compliance if they continue to act as before, and gradually refine any company administration practices over time.  
The Act enables companies (should they so resolve) to:

· Rely on electronic (including web) communications.
· Operate with only one member, ie one named director and no company secretary.
· Adopt unrestricted company powers as laid down in the statute, instead of specific objects detailed in the memorandum of association.
· Relax the use of shares and the control of share capital.
· Simplify formal decision making and meeting procedures, with AGMs and unanimity for written resolutions no longer being required.
8.16
Reciprocal to this, companies are now obliged to identify their registered company details in their electronic communications and information, and ensure clearer acknowledgement, acceptance and accountability by director(s) in accordance with the new statutory statement of directors duties. Within the Act there are details regarding such matters as takeover provisions, and transparency for audit appointments and financial reporting which in specific circumstances might impact upon particular HEIs constituted as companies, or upon wholly-owned or joint venture subsidiaries. 

Seal

8.17
Most HEIs have a corporation seal, which was used historically to execute any document recognised as a deed. Deeds tended to be complex, including all property transactions and other agreements where a so-called 'consideration' (usually a payment) was not being made or where the consideration did not demonstrate that a contractual bargain had been reached. So in demonstrating that such a bargain had been reached each party could point to the deed, which wasn’t simply signed but rather carried the seal of the other party.

8.18
Times have changed, and there is now no legal obligation to apply a seal except for the most arcane transaction. However, institutions which have a corporate seal often have their own regulations regarding its use. Technically, if these are not followed, it might be arguable that the institution has acted outside its powers, leaving it open to legal challenge eg through judicial review.  Furthermore, as HEIs have significant delegations (see Section 5) it is often useful to retain a procedure for application of the seal for important transactions, such as all property matters, substantial investment decisions, partnerships and non-routine licences and registrations. The ceremonial use of the seal on certificates and the like is also a useful control.

8.19
Hence, it is often the tradition or rule that the corporation’s seal is affixed to certain documents to express the corporation’s intention to bind the institution.  The seal should not be affixed to any document until authorised by the governing body or a committee where delegated powers exist.  Affixing the seal requires authentication, which is normally achieved by the signatures of the chair and another governing body member.  The clerk should take responsibility for the seal’s safekeeping and for making arrangements for documents to be executed under the seal, and for reporting to the board its uses.  

Other Relevant Legislation

8.20
It is not possible in a Guide such as this to cover all the areas of law which may possibly touch upon the role of the clerk.  In terms of compliance, clerks need to be aware of the principal areas of law which may arise in the conduct of governing body business, as well as having a basic understanding of the common law areas of contract, tort and relevant statute law.  The clerk might also want to identify the prime source of advice and key responsible colleagues in respect of: employment law, human rights law (including equal opportunities legislation relating to sex, race, belief, age and disability discrimination), planning and property law, public health and environmental law, data protection and information rights law, procurement (where EU legislation and the debate around institutions’ public or independent status is most complex), education quality and standards (noting the regulatory role of the QAA), and international law especially relating to intellectual property in transnational activity, research and enterprise.

Health and Safety

8.21
Worthy of particular attention is corporate liability in respect of the health, safety and the welfare of the institution’s staff, students and visitors.  The governing body carries significant responsibilities under the Health and Safety at Work Act 1974, and subsequent regulations.  These relate to the institution’s staff (as their employees), students, and members of the public using its buildings
.  The clerk may find it helpful to note that this advice underlines the need for governing bodies to satisfy themselves that:

· 
The institution has a written statement of policy on health and safety.

· 
Management responsibility for health and safety issues is clearly designated, with the establishment of a health and safety committee.

· 
Those with such designated responsibility in the institution are aware of, and have access to, relevant regulations, advice and training.

Legal Advice
8.22
The advice offered in this Guide is intended to assist in applying the law relating to the responsibilities of the clerk and the conduct of governing bodies.  Together with the CUC Guide, it should help to answer many points that will arise during the normal course of governors’ business.  It is not, however, intended to be an authoritative interpretation of the law, and if there is any doubt about a correct course of action, independent legal advice should be sought.

8.23
When legal advice is required the clerk should have authority to seek it directly from the institution’s legal advisers up to authorised expenditure limits. The clerk should also identify who else is authorised to seek such advice, any limits on cost and/or source of advice, and the expectation in terms of keeping governors informed when advice is sought.

8.24
There is a surfeit of legal and sector advice across the whole range of the law as it relates to HEIs. The clerk may find that the main problem is distilling the essentials (in terms of rights and responsibilities) from a mass of cases, policy guidance, strategic direction and procedural regulation.  To help clarify the areas in which legal advice might be required a new clerk might want to draw up a simple matrix of areas of the law, types of university activity most affected, key responsible persons, and key sources of legal advice (both internal and external). 

Self Challenge Questions

1
As clerk, in what areas do you think you need to strengthen your own knowledge of legal 
issues?

2
Does your governing body comply with all the main legal and regulatory requirements falling upon it, and what is your evidence?

3
If you are a new clerk, how do you ensure that you are confident in the advice received from the existing legal advisers to your institution? 
�  The situation in Scotland was governed by the Law Reform [Miscellaneous Provisions] Act 1990


�  Further advice on governors’ responsibilities is given in the Annex E of the 2004 CUC Guide
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